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TO THE 


Studious , and Ingenious 


READER. 
= VV O things (ulually) make 


new Books famous ; the Name 


probation of the Judictous : 
neither of theſe arc here want- 
ing; for thou ſeelt that this Book ( as part of 
its Title ) challengeth the Name of that 
Learned, and Judicious Clerk, Fobn Gonlds- 
borough; A Nameſo well known (even in 
this our Age ) that I ſhould but tritle away 
time, in multiplying words, to tel] thee what 
he was, and to inlarge -upon his worth ; and 
allſo diſcover ( too much ) mine own weak- 
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T be Epiſileto tbe Reader. 
nels, by endeavouring to prove {0 knowna 
Truth, that iris by all { allready ) taken for 
orantec. For the ſecond, 1 am alfured, that 
the Copy hath been communicated to the 
view of many knowing men in the protef[1- 
on of the Common Law, v hoſe unanimous 
conſentin a fair Leſtimony ot the excellen- 
cy thereof, hath been not only a chiet caule 
of the now making it publique, but allſo of 
heigthning the Publiſhers hopes, that this 
Book will be perufed with as much content, 
and received with as generall an Applauſe, 
as any thing ( of. the like nature ) that theſe 
latter yeares have afforded ; And that his 
oreat care and hazard in this his Edition may 
receive thy candid conſtructicn, and him- 
lelf reap( it nota fruirfull ) yet (at leaſt ) a 
laving return, for his better encouragement 
to adventure fiirther ( hereafter ) in this 
kind , for thine, and the publique good. 
For thy turcher ſatisfation know, that thou 
haſt not herea ſpurious deformed Brat, falſly 


fathered upon the name of a dead man, too 
roo 


T be Epiſtle tothe Readers 


coo ulualla trick, played by the fubtile Game- 
itcrs of this Serpentine Age; but thou haſt 

relented to rhee, though 1 cannot ſay the 
Iſtue of the Learned Gonldsborough's own 
Brain, yet dareſay, the W ork ot his own 


& Hand; and that, which were heliving , he 


would not bluſh toown. A W ork, Lay, 
not roughly drawn, and caſt by, in negleRed 
Sheets , till time ſhould give leave for the 
perfecting thereof, but carefully tranſcribed 
(by himfelf ) in a fair Manuſcript, deſtined 
(as irſhould ſ-em ) either for the Preſs and 
publique view, or to be preſerved as a ym 
tious Jewell, to be({ privately ) madeule of 
in ſucceeding Ages. Thatthis is true, there 
want not many living Teſtimonies, of per- 
| ſonsof worth, who doe, and have very good 
reaſon to know his Hand-writing, that, if 
need required, might be produced, to ſay as 
much. | ſhall adde but one thing more, and 
that in brief is this, As the Authour was 


very careful in I ranſcribing and Correcting 
his 


T he Epiftleto the Realer. 


his Copy,that he might leave it fair, anden- 
tire to Poſterity ; ſo hath the Publiſher 
ſpared neither pains nor colt in the Printing 
thereof, that the Book may not come foul, 
and imperte&,to the hands of thee, it's cour- 
teous, and ingenious Keader, 


TO ee efeeter 
OHH 
A Table of the Names of the ſeverall Caſes, 


with the Nature of the Actions on which 
they arc founded. 
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Quarc impedit. 


Treſpaſs. 
Quare impedit. 
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De Term. Paſch. Anno Elizab. Reg. xxwviij. 


: 


I, " 
>a Aſt was brought by Conffance 'Fofter, and another, a- af. \ 
C gainſt Leſſee for years, th' effe& the caſe was ſuch; 'A | 
man makes a Leaſe of certain'Lands, excepting all 44 Ed.3.34.5, 
\ Su manner of Woods, the Leffec cuts down Trees, and he > a3 ey 
> WS in Reverfion brings an Aﬀion of Waſt, and by the 2enen,F,19.4. 

Opinion of the Court, theLeſſce is not punifhable'in Waſt ; for they 

were never let; andtherefore the Plaintifis drivento his Aﬀion of 

Treſpaſs at the Common Law. 1, | 


_— 


2, 
He Sherif returneth ina Writ of Rightfour-Efquires to make the Retr. 
& panne), and doth not ſay that there be any Knights, ic was ſayd 
by the Court, that he ought to retnrn them which be, and that there 
be no more. 


—_. 


| 2. 
WW Aſt was brought for digging in Land, and uhing away Okes ; paſt. 
the Defendant pleaded in bar, That the Queen by her Letters 
Patents under the Great Seal of Egland, granted unto him, that he 
might dig for Mines of Cole in the Land,and prayed that it might be 
entred verbatim z and a Grant under the Seal of the Exchequor was 
entred ; whereupon the Plaintit Demurred ; Now came Walmiſley, 
and won]d have amended it, and by the opinion of the Court, he _ 
cannot amend it after the Demurrer be entred, but ' Judgement ſhall Demurrer. 
be given for the Plaintif, if he ſkew no other matter. 


(B) 4. A 


Deviſe and 
ſale by Exe- 
CHIGTS. 


Livery. 
Stewardſhip, 


Intereſt. 
Awbority. 


Battery. 


11 Hit. 3, 
11 H.a4t.6l, 
22 H.6.t.33. 
21 H.6.t.9. 
9 E.4.1.46, 
43 E.3.23, 


C-) 
4- 

Man fſeiſed of Lands inFee, Deviſeth tohis Wifefar life; the 

Remainder tohis Sunin tayl, and if bis Son dyc withouc afſue 
of his body, that then the Land ſhall be fold by his Execarors, nnd: 
maketh two Exccmors, and ; the Witc ; one Execmtor 
dyeth ; the Sonn: dycth wi iffue; the other Exccucor feycth 
the Land ; and GawdytheQacensSerjeant moved whether the ſale be 
good or no, and it ſeemeth to him that the ſale is goody and vouch- 
cd theCaſc in 30 Her. $8. Brook, Deviſe gi. Andmnow latcly, it was 
adjudged inthe Kings-bench , where a man did Devile his Lands in 
tayl, and for defaulc of ſuch iſſue , thatthe Land ſhall be ſold by his 
Sonnes-in-law, and dicth, having five Sonnes-in-law ; the one dycd, 
the others ſold the Land, and this was adjudged a good fale. Au- 
derſex } It ſcemeth the ſale is not good ; for-it one make a Letter of 
Attorney to two to make Livery and Seilin, if the one dye;,the other 
cannot doe it : So if one grant the Office of Stewardlhip to two, the 
one of them cannot hold Courtalone : And it one of them may ſell, 
to what intent was the Statute of 21 Hey. $. cap. 4. that thoſe which 
take the Adminiſtration may ſell ? Windbam | The Statute will nor 
prove the caſe, but. it ſecmeth the ſale to be naught ; And there is 
a difference where one givcth an intereſt toro, and when he giverh 
but an authority ; for an intereſt may ſurvive, but ay authority can- 


not. Redes to the ſame intent, and cited M.4, & 5 Eliz. fol.219.e. & 
177. &K 216. & 371. 


—_— 


$. 
Paer: by Webſter againſt Pain, the AQtion was Iayd in Londen, 
and intruth the Battery was committed at Kxbridge in Midleſex , . 
the Detendant pleaded that ſuch a day and yeerat . in the County 
of Hmntington, the Plaintif made anaſlſault upon him, andthe hurt 
Fc. abſg, = that he gry in Lexdon. Snag moved that the Tra- 


verſe ſhould not be good. Axderſen | Will you have him tofay, 
abſq, hoc, that he is guilty ? that he oughtnor ; for by the ſpeciall 
matter he hath conteifed the Battery, and you will not deny, bat 
that if his Plea be true, he hath good cauſe to bar the Plaintif; 
wherefore if we ſhall not allow this Plea, we ſhail take the Defen-- 
dant from his remedy to picad, which God forbid : And in 2 Ed. 
4. to). 6.6. In Treſpaſs the Defendant ſhewed ſpeciall matter in Lon- 
doen, where the Alticn was brought in Midleſex, Tora Curia, Nelſon 
Prothonotaric hath ſhewed a preſident in 2 E4d.4. where ſuch a Flca. 
as this was pleaded, wherefore the Plea is good. - 


4» Nelſon, | 


(3) 


6. 
N Elſon,Prothonotary,brought a Writ of Treſpaſs againſt another, 7;,/p,/;. 


in cttc& the caſe was thus 3 The Abbot of Weffmimnſfter was 
ſciſed of Lands, to which he had common in the Lands ofa Prior; af- Unit of poſeſ- 
terwards,by the Statute of Difſolutions, as well the Lands of the Ab- ſion of Commone 
bot, as of the Prior, were givento King Her. 8. Andaftcr that, the 

Dean of Weſtminfter had a grant of the Mannor which the Abbot 

had, and Nelſoz had the other Mannor which the Prior had, into 

which a Tenant of the Deans put his beafts, claiming Common, as *! H.4.5. 
once it was in the hands of the Prior , and Nelſon broughthis 2 
Aion of Treſpaſs. Walmifley moved that the Tenant ſhoulc have Br. £xmmguſh- 
his Common, Peryams ] Is this a new caſe? It hath been adjudged ment 144fs.pl. 
heretofore , that by the union of poſſeſſion the Common is gone. 22. 
Anderſon to Walwmiſley ] Have youany reaſon why the Common ſhall 

not be gone ? Walmiſley ] No, my Lord, ifthe Statute will not help 

us; forthe Statute is, that the King ſhall have itinthe ſame plighc 

as the Abbot had it, and the Abbot had Common, erge,&c. Windans | 

So is the Statute, but the Statute doth not ſay, that it ſhall continue 

ſointhe hands of the King, and it is impoſſible that it ſhall conti- 

nue inthe hands, of the King as it was in the hands of the Abbot, . 
thereforethe Common is gone. Rodes afſented. | 


i. — 


7. 
Oor brought a Ozare impedir, & after Judg ment had a Writ to Ougre mee 
Mei: Biſhos of ny ay at the alias Jo Biſhop returned, that Oo 4 
after the awarding of the firſt Writ, and before the reccipt of the 
ſecond, the Queen had preſented: the ſame Defendant by her Letters 
Patents, who 1s admitted, inftituted, and indaRed, ſothat , &c. 
Shuttlewerth moved that the Ordinary mightbe amececed for his evill 
Return; for when he had Judgement to Recover, he ought to have 
the effe& ofhis Judgement); for elſe itſhall be in vain to ſuc a Quare 
impedit, and thereupon he avouched the caſe in 21 Hern.p.$. & 21 
Eliz. 364+ Dyer, that the other Clerk ſhall be removed. Anderſon } 
Return is not good; for me ſecmeth in a Quare impedit,when one 
which hath titleParamountpreſents,hanging the Writzthen allthough 7;4. p,,c- 
the Plaintif hath Judgement to Recover, yet his Clerk ſhall not be mount en qu. | 
removed ; but if it be under, or afterthetitle of the Plaintif or De- inp. 
fendant, then his Clerk ſhall be removed ; and here he hath return- 
cd, that the Queen hath preſented the ſame man which is Defendant, 
and thereforc he ſhall be amerced mindham to the ſame intent, and 
cited the caſc of Loxg , 5 Edw. 4. fol. 115.6. Redes cited the caſe in 
(B 2) Fitzherbert 
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( 4) 
Fitz herbert, Quare von admiſit, fol. 47. k, and Baſſets cale ing Eliz, 


Jlit.en pr. awed Dyer fol.260. Anderſon] In a Precipe quod reddar, it the Sherit return 


geddar. 


Dower. 


Diſagreerent 
z7n Pas. 


Onid urs 


clamat. 


14 E.3.Finzh, 


Kd juris cl, 


upon the habere facias ſeiſinam, that another hath recovered by title 

Paramount againſt the Defendant, and hath execution, he ſhall be a- 

merced. Peryaw |] How doth it appear to us, that he which the Queen 
hath preſented, is the ſame Defendant ? 5 <> 06alde By the Re- 

turn. Peryam| No, Sir ; and therefore it is good to be adviſed :' And 
aftcr //i»dham doubted for the ſame cauſe. Et ad;ornater. 


th. 


—_— 


8, 

' þo crop Ayſcough,and Ewlaleiahis Wife bronght a Writ of Dower 

of the endowment of her firſt Husband ; the Detendant: pleaded: 
in bar, that an Annuitie was granted to her firft Hu:band and her ſelf, 
in recompenſe of her Dower, which fhe after his deatlyaccepted; and 
the Plaintif replycd, quod reenſavit predict. annmitatem , after the 
death of her hu:band. Gawdy | The Plea is nor good. Aniderſon ] 
Your intent is, for that ſhe diſagreed inthe Country, and notin a 
Court of Record, that the diſagreement ſhall not be good; but 1 
think nor ſo - for if the ſay in the Conntry, thatſhe will not ave the 
ſayd Annuity, this is a good refuſall; and it ſhe once diſagree, ſhe- 
can never agree afterwards ( quod tota Caria conceſſir ) but peradven= 
ture recuſavit is no goud pleading. 


9. 
| mr W::aham, one of the Juſtices of the Common Pleas , 
brought a Quid juy:s c/awat againft the Lady Greſham, to have At- 
turnment of certain lands compriſed within the note of a Fine levied: 
to him by one K. Read: The Lady pleaded, that certain perfons were: 
{ciſed of thoſe Lands, and held them of King Hen.8. by Knights ſer- 
vicc, and enteoffed . Read, and the Lady then his Wie, to have and. 
to hold to them) and the heirs of the husrand , who deviſed the re- 
verſion atter the death of the Lady to the ſayd R. Read in tay]; the 
remainder, Cc. and that the faid R. Read leyycd the Fine, &c. where- 
upun 1/ird}am demurred in Law. Gawdy | The Plea is not good for 
divers cauſes; the one is for the pretence of the Tenant, for that the 
Lands were hcld by Knights ſervice , the Deviſe is voyd for the third 
part, ſo that therein the Coniſor hath nothing ; bur ſhe doth not ſhew 
who had the reverfion of the third part, which ſhe ought to ſhew, 
andthereupon he vouched 3o Ea.3.tol.7. & 34 Ed.3. quid juris cla- 
mat. The Defendant ſid that he held not cf the Conifor, he 
ought to ſhew who had the inheritance; and 3o Hev.5. fo1.8. in Waſt 
brought by Radford. Anuther cauſe is, for that inthe end of her Plea 


ihe 


(5) | 
ſhe demandeth Judgement, f pro e:ſdem duabns partibms, ſhe oughtto 5: 
Attorn, and ſbe Joth not _ of any two parts before, t——_ - _ 
fore it is not good, and youched 7 E4. 6. in the Comentaries, Parlia- 
ment held preditt. 28 Ap. T9 Edw. 4+ bona predift.). S. and doth not 
ſpeak of any }.S. before. Then for the matter in Law, for that the 
Coniſor was but Tenant-intay], this nocwithſtanding it ſeemeth ſhe 
ought to Attorn,and therupon he cited the caſe in 48 E.z.fol.23.5 per 
que ſervicia,% 24 E.z.Tenant in tayl of a reverſion of a Mannor levies 
a Finc, the Tenant for life ought to Attorn. And 3 Ed.3. quid jars , 
&e. It is there ruled;that Tenant for life ſhall Attorn upon a Fine le- 
vied by Tenant in tayl ; and therefore ſhe, &c- And by the opinion 
of the Court, the exception , /# pro eiſdem dnabus partibus made the 
Plea evill without queſtion , and therefore gave judgement for Wind- 
ham,that he ſhould have Attornment, but they ſaid nothing to the o + 
ther points. : 


es 


I'O, 
Huttelworth came to the Bar, and ſhewed how an Eje&ion firm Verdift 
was brought of an entry into certain Lands, the Defendant ” 7*"*** 
pleaded nor: guilty, and thereupon: the Jury found, that he entred 
Into one moity, and not into the other ; and this he alleged in Arreſt 
of Judgement. Anderſon ] It ſeemeth that Judgement ſhall not be 
given ; for this is an Aion perſonall, and is not like to a Precipe 
quod reddat. Rodes ] It ſeemeth the contrary by 21 Edw. 4. fol. 16. 6. 
& fol.22. {ee there the caſe intended. Anaerſoy| The caſes are not 


alike. 


FY 
— — — 


RC —— _ — 


IT, 

N the Exchequor Chamber before all the Juſtices, &c. the caſe was 

ſuch, Joh» Capell gave the Mannor of How-Capell, and Kings-Ca- 
pell in the County of Hereferd,to Hugh Capell in tayl,the remainder co 
Rich. Capell in ayl, with divers remainders over ; the Donor dieth , 
Hugh hath iſſue, William, and dicth , Richard grants a rent charge of 
fifcy pound to Antony his fon ; William (elleth the Land to Hunt by 
fine and recovery with Voucher, and dicth without ifſue, Artery di- 
ſtreineth for Arrearages, and the Tenant of Hunt brings a Replevin, 
and A. 'avows the taking,” whereupon the Plaintif demurs in Law. 
Fenner | It ſeemeth that the Avowant ſhall haye Return ; and firſt I - 
will not ſpeak much:to-that which hath been agreed here before you,' 
that a Remainder -nny be charged well enough ; for by the Statute 
the Remainder is lawfully inveſted in-Richard ; and I agree well that 
no Formdone in a Remainder was at the Common Law , and ſoarc 
(B3) OUS - 


os ) 

our Bookes , in $ Ed. 2, and Fitzb. inhis at. brev. ſaith, that it is 

given by the cquity of the Statute. Atthe Common Law there was 

ro Formdone in diſcender, now'it is given by the Statute of Feſtmine 

ſter 2 caps 1. For in novo caſy. erit novan remedings appoxendums. And 

[ have taken itfor Law, that when a thing is once lawfully veſted in 

Lawfu! veſtwre- a man, it ball never be deveſted without a lavfull Recovery; and 
| here the Recovery doth not touch the Rent ; and | think that all- 
thaugh the Remainder was never executed in poſſeſſion , yet the 
Grantee of the Rent ſhall confeſs and avoyd it well cnough. The 

Fine is not pleaded here with JR and therefore it is bur'a 

bare diſcontiguance, inproot whereof isthe calc in 4 of Ed.z. Te- 

nant intayl-makcs a dilcontinuance , yet he in Reverſion may di- 

Diſtreſs per ftrein forhis ſervice, And if there be Tenant for life, the Reverſien 
grantee,before 1, a ſtranger, and he in Reverſion grant a Rent charge, Tenant for'* 
entre of1 19 life is Reid and dyc, the Grantce of the Rent ſhall diſtrein, all- 


grantor. 


though that he in Reverfion will never enter: Andſo if Tenant in 

tayl , the Remainder to the right heirs of 'S. make aFeoffment in 
Droit bes de F << upon the death of the Tenant intayl without ifſue, the right heir 

1.S. of 1.S. (hall enter well enough : And ke put Pleſingronscaſe in 6 R. 

2. Fitz, quod jwris clamat 20. & 8 R.2, Firzh. Annuity 53. And the 

| caſc in Littleton, & Dyer tol. 69. 4. pl.2. & 22 Ed.3.fol.1g9. One grant 

a Rent charge to another upon condition that if he dye his heir with- 

Rent ch.ſur. in age, that the Rent ſhall ceaſe during the minority, yet his Wife 
cond. | ſhall recover her Dower when the heir cometh to fall agc, Perk. 327 

yy - Which caſcs prove, that allthough the eftate wherupon the grant is be 

in ſuſpence when the grant ought te take effe&,yet the grant ſhall take 

effc& well enough ; and if Tenant in tay}, and he in remainder had 

joyned, this had been good clearly. And 8 E4.3. & 43 Ed.3. Tenant 

in tay] to hold without ſervice, the rematnder ww another ww hold by 

ſervice, if Tenant intayl in this caſe had ſuffered a Recovery, and 

dyed without iſſue, I think the Lord (in this caſc) (hall diſtrein for 

the ſervice, then I ſuppoſe that the fine inthe mom_ caſc ſhall 

not exclude the Grantee frem his rent ; for there is a difference be- 

Jus in terra, *YEeN jus in terrazand ju; ad terramsfor I think that no fine ſhall defear 
Prox.advic, 17 #1 terraand 26 H.$.t01.3.4.6.it Igrant you proximan advecationens, 
and after ſuffer the Advowſon to be recovered, the Grantee ſhall fal- 

like in a Quare impedir, Then whether this recovery ſhall avoyd the 
rent or no, and I think no ; for this caſe differs, and now the 
recovery 1s had againſt Tenant in tayl, for the. remainder here is 
out of him by the finc, and in the Coniice, and the recovery doth 
not diſprovethe intereſt before, for $ He. 4. fol.12. recovery againft 

Tenant in tayl who dieth before exccutionſued : And 44 Ed. 3. re- 

covery of the rent is not a recovery of the homage, unleſs it be by 

title : And here there is not any recompenſe to him in the remain. 


der 


$2. 
dcr, and therefore there will be a difference in this Caſe, and where 

there is a recompenſe , fo). 7. Hen. 6. if a perſongrant an Annnity {any for 
for Tithes, it is good, but if there be a nowrne pane, it is not good 1 _ 
and 7 [1b. Al an Annuity granted untill he be promoted to a bene- ai, 
fice, it ought to be of as great value as the Annnity, and 26 Edw. g. p,,,;n , 
che Church ought net to be ligitious ; and 22 Ed.3. two men ſeiſed benefice. IN 
in Fee-fimple exchange for their lives, &'c. and 14 Her.4.the Ki 

may grant a thing which may charge his people without, &c. And gent fir «re- 
445 . 3- rent granted for a relcaſe by Tenantin tay], is good, .and leaſe. 

I1 bind and charge his ifſue. And ſo heſeemeth that the Avowant 
ſhall have return. Walwiſley to the contrary ; For firſt it hath been 
held, that the charge at thebe inning is good,aud ſo I hold the Law, 
bnt how, or in what manner, x 4 is the queſtion. 38 Ea. 3. If Tenant charge contin- 
for life be, and he in reverſion grant a rent charge , it is good; bur gent. 
it ſball be acciderit. 33 lib. Aſ. & 5 E4d.4q. tol.2.6. But this cafe 
is out of the Books remembred ; for there the remainder nunquanm 
accidit, and therefore ſhall never be charged ; for as I hold when he 
in cemainder chargeth, he chargeth his future poſſefſion, and not his 
reſent intereſt; for if a Sci. fe, ſhould ifſuc to execute this remain» Sci fade rem, 
ns r ſhall c__ _ Land, and _—— yagi _—_ on SR . 
th but gxa/s jos ich is not corpo neither ought it to 1 2g 

put in rho in Aſtſc ;zand 21 Hex.6. « Tenant of the Land ſhall At- teh 
torn upon the grant ofa rent charge; and 33 Ed.3.Priority ſhall hold 
place when the remainder falleth, and not when it is granted, 17 Ed. 
2. and Dyer Tr. 23 El5z.pl.1. Then, Sir, when the foundation out of 
which the rent is iſſuing is gone » the rent is allſo gone ; and there- 
fore let us ſee what authority Tenant in tayl hath in the remainder. 
At the Common Law, there was no Formdone in-deſcender or re- 
mainder ; andthe Statute of #. 2.c«p.1. provides but for two per- 
ſons, viz, he in reverſion and the iflues ; but Formdone in remainder 
is taken by the equity. 50E4d:3. If Tenant for life bezthe remainder 
in tayl to another, the remainder in fee to the Tenant for lite, and 
he makes waſt, Tenaut in remainder fhall puniſh him : and Fireb. ,, 
nat.br fol.193.4. Cui in vita, by a wife which was Tenant in tayl upon &,;g;in de 
the alicgavion of her husband: And I think that if he in remainder remain. 
bargain his remainder that ir is voyd, and he cannot grant to ano- 
ther that he ſhall dig in the ſoyl, for by 2 Her.7. he in reverſion can- 
not doe ſo. 12 Ed.g. Recovery ſuffered ſhall bind the ifſue. 7 £4.3. 
no attaint licth for him in remainder of a verdi& given againſt Tc- 
nant for life, then in this caſc he in remainder cannot center, and the Nu! arraint pur 
Grantee ſhall not be in a better eſtate than his Grantor, and then if tenant in rem, 
he ſhall never enter, fraſtra et ills potentia que nunguam redacitur #1: 
atw. The reaſon for the grant is good ; for when Tenant in tayl 


dycth without ifſue, he in remainder ſhall be in by the firſt gil 
in 
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in proof whereof is 33 Hens. he in remainder ſhall be in-ward ; and 
in 11 Hey.4. in Formdone in deſcender, he ſhall ſay that the poſſef< 
Fsrm#on*. ſion was given to his father. Anda Prebendary eannot charge before 
PrevendaY- nduftion. But if two Jointenants be, and the one charge all, and 
Pynrenanſe the other diſclaimeth, the charge is goed from nes nnorng And 

the Recoverer here is not under the charge; for allthough he hath 
that cftate which he in remainder ſhould have if Tenant in tayl had 
not aliened, yet is he a meer ſtranger,and in by another title, I0 Ed. 
3. If two Jointenants be, and the one charge, this is good,conditio- 
nally that he which chargeth ſhall ſurvive. And if Tenant pur avter 
vie charge and die, eccypars ſhall hold it diſcharged : So in this 
caſe; for he is not in of this poſſeffion. Moreover, there is a miſchicf 
if this charge be good for then the Land may be charged by two ſe- 
verall perſons at once, which ſhall not be ſuffered ; bur yet if eeſf#: 
gne uſe charge , and the Feoffees charge, both are good, for the one 
Charge per ceft is by the Common Law, 25 Ea.3, 10. 6. and the other by the Statute 
que je dy Law. Soit Lefſcefor years charge, andhe in reverſion charge , and 
Feoffees. afrer Leſſee tor years ſurrender ; but this is in ſeverall reſpefts, and 
Ch.per leſſer, T put this caſe for Law, that ithe in the remainder bind himſelf in 
29 ay ob pa a Statute Merchant, this ſhall not charge the poſſefliion. And if in 
en "om ns this caſe he willgrant the rent over, none ought to Attorn , and 
charge le poſſ. therefore voyd ; and Littleton ſaith, that he in remainder ſhall not 
N awrament. fallific ; and 26 Hen. $. the Grantee of leſſee for years ſball not falſifie; 
Falſſying forthe nature of fallifying is properly to find a fault , wherefore it 

ſhould not be good ; and what fault can he find in this caſe ? ſurely 
Succeſſor lie per NONE. 4 Hew. 7.1.4. & 20 Hen. 6. Abbot confefſeth an Attion , the 
confeſſion. Succeſſor 15 bound : And further, it is within the Statute of 27 E/. 

for fraudulent deeds ; and we need not to plead the covin ; for the 
Fraudulent Sratute is penerall, and youched Wimbyh caſe in the Comentaries, 
Feit, and ſo tke Replevin is maintainable. And after at the motion of the 
| Juſtices the Defendant agreed that the Plaintif ſhould amend hig 
Plea,and allege the Covin, Er adiornatar untill Michaelmas Term 
following, becauſe there were ſo many Demurrers hanging to be ar- 
gued in Trmity Termnext. But afterwards judgement was given a- 
gainſt the Rent charge. 


Joyntenant. 


Treſpaſs. i OR 
Ing Hen $8.gave certain lands to Sir Edward Baints »,Knight,and 
tothe heirs males of his body engendred, who had iſſue Andrew 
and Edward, and dyed. Ardrew afterwards covenanted with the 


Lord Admirall Thomas Seymer, that he would convey an Eſtate of 


thoſe Lands to himſclt for life, the remainder to the Lord Seywer in 


Fee; and in like manncrthe Lord £exmer Ccovenanted to convey an 
{kate 


(9) 


FEffate of other Lands to himſelf for life, the rewainder to Andrew 
Bainton in Fee. Afterwards Andrew Bainton levyeda Fine, and cxe- 
cuted the eftate according to the covenant on his part. Afterwards 
the Lord Seywer , before performayce of the covenant on his 

rt, was attainted of High Treaſon, and all his Lands fortcited te 
King Edward the 11xth, who dyed without ifſue, and the Lands de- 
ſcended to Queen Afary, to whom Andrew Bainton ſued by Petition, 
and ſhewed how ſhe had thoſe Lands to the difinheriſon of him and 
his heirs: and Queen Mary, by her Letters Patents, ex certa ſcientia, 
& ex mero mots, Oc. granted to Bairton all thoſe Lands and Tene- 
ments which he had covenanted to convey to the Lord Seymer, and 
all reycrtions thereof, in as ample manner as ſhe had them ; Et #»/te- 
rins ex uberiors gratia ſua (he granted all reverfions, claims, and de- 
mands, que a4 mwanrs ſnas devenerunt ratione,Cc. aut in manibus ſuis 
exifiunt, ant exiftere deberem. Afterwards Andrew Bainton Ievyed a 
Fineof thoſe Landsto one Segar in Fee, and dyed without iflue ; 
then Edward Baintow entred, and Seger brought his Aion of 
Trepals. 

Puckering ] It ſeeructh that the entry of Edward Baiwtow is conge- 
abley and fothe Aion not maintainable. Firſt let us ſee what paſſeth 
by this Grane of Queen Mary to Audrew Bamtom ; and then whether 
a Fine levyed by Tenant in tayl,. the reverfion being in the Queen, 
be a bar co the tay] by the Statute of 4 Hen.7p. The firſt Fine as it is 
pleaded is nut pleaded with proclamations, and therefore but a dif- 
continuance, and remains but as at the Common Law. At the Com- 
mon Law bctore the Statute of Denis condit ionalibuea Fine levyed was 
a bar to all men; forall Inheritances were Fee fimples,. then by that 
Statute it was ordained, Oxed "s er fait um, "eh; feefamentum , of 
the Tenant intayl, the iſſue ſhoul barred. Atter which Statute, 
as I intend, the Law was ſuch, that when Tenant in tayl levicd a Fine 
of ſuch a thing as he might diſcontinue, and the Fine exccuted in 
poſſefhion , allthough the words of the Statute were /pſe jure fit nullue, 
yet the ifſuc was puteo his Formdone ; bur if it were a Fine Execu- 
tory, then by the death of the Tenant in tay] the” iſſue was remitted, 
and the Fine voyd : But now by the Statute of 4 Hey. 7. the Law is 
made otherwiſe; and for that here it is to be granted, that he can- 
not diſcontinue the cſtate tayl, becauſe the reyerfion is in the King , 
as it was now lately adjudged inthe Exchequer in the caſe .of Gil: 
brayd, ergo, here the. citate doth not paſs to the Feoffees by the firſt 
Fine, when he took an eſtate again to himſelf for life, the remainder 
tothe Lord Seymer in Fee, but a Fee ſimple determinable, then when 
the Lotd Seymer was attainted, "Queen Airy had ſuch an eſtate as 
the Lord Sezmer had, which was a Fee determinable , and ſhe had 
another Fee abſolute-in jwre Corone : Aﬀer when he ſued by Pe- 

: (GC) | tition 


( 10 ) 

tition he did not ſhew tothe Queen what eſtate he had, nor what e. 

fate the Queen had, but thac it wasto the ditnheriftion of him and 

his heirs ; then the Quecn grants rever/ionem inde adeo plene libere 

& immtegre as ſhe had it, or as it came to her by the Act of Parliament, 

And I think when the Queen gives by generall words, the doth not 

give any ſpecial Prerogative : And for that 8 Hey. 4.tol.2. A grant 

tothe Biſhop of Lender to have catalla, &'c. and 9 Eliz. 268. in Dyer, 

the caſe of the Dutchy of Cormwall, & 8 Hen. 6. the King pardons all 
Fclonics,this is no pardon-of the Outlawry, and eſpecially when the 

Queen hath two intereſts it ſhall be conſtrued beneficially for the 

Qucen, as 9 Edw. 4. Grant of an Office where the Grantee wasno de- 
niton, ſee there Baggots Aﬀſiſe, and 38 Hers. the King grants Land to. 

7. S. for the life ot himſelfand 7.D. and after grants the reverſion up- 

on the life of one of them. And further the calc in Dyer, where 

Queen Mary grants in Manerinm de Bedminſter 1% Com. Somerſet,g, 15, 

El.tol. 306 4. Then, Sir, the Patent is, that the Queen enrendens dare 

* congraum remedinm in pr emiſſis , &e. and when he1ucth ro the Queen 

Petition certain by Petition, all titles ought to be in the Petition, 3 Her.7.& 1 H.7.4 
Latin caſc,the caſc of the corody,and this is in nature ofa Petition,& 

therfore ought to be certain, then the Patent is, Fr wlterins ex wberiors 

gratia ſna concefſit emnes reverſiones que ad manus ſnas devenernnt ratio- 

ne attns Parhamenti, Oc. ant inmanibns [nis exiſtunt , vel exiſtere de- 

berent, &c. and they are not to be expounded fo largely, as to make 

the reverliion to paſs; for if theſe words, ratione, So. were before 

ad manus ſnas, Oc, orafter in manibu ſnis exiſtant, then it cannot be 
intended bur the reverſion ſhall not paſs to Baintown. Now when in 
References, manibus ſuis exiſtunt come after theſe words,yatione,&c.for references 
Deviſe. are to be intended according to themeaning of the parties,29 /56. Af. 
& 14 Eliz. Dyer.Deviſe of allAcres,except a Leaſe for 3o years: And 

thoſe words, aut exiftere deberent, ought to have ſome relation, ergo, 

it oughtto be intended, gue in manibus ſuis exiftunt ratione you 
rec. and this will not make any grant of the reverſion. For the 
meaning of the Queen was , becaufe Baintex had no recompenſe of 

the other Lands, to give him theſe, for no uſe was in him by the co* 
venant of Seywmer, as itis agreed 1 Aarie fol. 96. ſo nothing paſſed. 

but that which was inthe Queen by reaſou of the atteynder of Sey- 

mer. For the other matters ; I think that A: Baynton is not Tenant 

intayl by the grant again; but admit him ſoy yet he cannor diſconti-- 

nuc, neither 1s he bound by the Statute of 4 Hew.7. for the Statute 

doth not extend but to ſuch things which are touched by the Fine,8 

I%P things which are not touched doe not paſs, as Commons , Rents, 
Claim per lefſee Wayes, Oc. By. Fines, 123. 30 Hey. $.fol. 32. And ithath been 


ens, alir. 


fees foirien adjudged in Sawders cafc, 21 Eliz. that Lefſee for yeares nced notto 
MA 


make claim within five years, and youched the opinion of By. Bit- 
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(an +1] 
Fines 121. accordingly, that the ifſue ſhall not be barred. And as the 


King is privileged, ſo are his poſſeffions, allthough that afterwards 
they come into a ſubjeAs hands. And where one hath a ſpecial Grans 


And the Statute 0 32 Hen. 8. is generall, as wcll for thoſe which 
were of the gift ofthe King , as others; and therefore afterwards 
there was another Statute made, which excepted thole which were 
df the gift of the King, as it was before the Statute of 32 H.8. and it 
was a yainthing to make this Statute of Exception, if it were a bar 
before by the Statute of 4 H.7.And for authority I have a report de- 
livered me bya Sage anticnt in the Lawgghat in 16 & 17 Elin Feckgons 
caſc,where Lands were giverrin tayl, the remainder to the King mn 
fee,the Tenant in tay] levyed a frne after the Statute of 32 H.$. by the 
opinion of the Court,this wasa bar, but the Court then ſayd,that 0- 
therwiſe it ſhould be ifthe reverfton were in the King, as our caſe is, 
wherfore ſecing there is neither difcontinuance,nor bar in the caſe his 
entry is congecable, and the Ation not maintainable. Walmiſley to 
the contrary ; [ will agree that ic is not any diſconeinuance , 
yet he may admit him out of poſſeſſion if he wilt, asin 19 Edw. 
Fa Where Ten ntia tail, the Reverſton in the Kingy makes a Leate for 

ife, and hath two Daughters and died, and Letfe: for lite was im- 
pleaded, and upon his default the two daughters praycd to be recei-- 
ved, and ſo they were ; and as ric ſeemeth the Petition made by him 
to the Qucen, thatl not prejudice or hinder the Grant, ex mero motw's 
and veuched 3 H.7. fol.6. the Priors cafe. Note that Peckering then 
ſaid privily toShartelworthyis not the book contrary to that which he 
hath vouched? for he vouched the Book contrary to that which Pauck- 
ring had done before. Shuttelworth| No, Sir, but the record is con- 
trary tothe Book,qu-d nora, and when ſhe granteth ex certa ſcientia, 
it ſhall be taken beneficial for the party, H.7.13. enonia debita releaſed 
to the Sherif, and 29 Ed 3. the King ſcifed the lands of a Prior alien, 
&e. and there is a difference between the cafes pat, and this 
caſe ; for when the Queen makes a Grant, all matters of intereſts may 


Generall Ye 


allchough a gencral Reſtraint come after, if he doe not ſpeak ſpeci- Senſes 
ally of this, the Grant ſhall be good in many cafes, as 19 Hey. 6.fol. 
62. the Parſon of Edingtens caſe, By, Patents 16. and the caſe of the 
Abbot of Waltham, 21 Ed. 4.fol.44.Br.tit. Exemption 9. & in 19 Hen. 
$. it was doubted if the ifſue of a common perſon ſhould be barred, 
ergo, the ifſuc in _ the reverſion being in the King, is not barred. 


Difference per 
enter rem. (v4 


reverſion in le 


Roy. 


Diference per 


enter int-reft 


paſs by the words,bur matters of prerogative,as in the caſes put by my & prer:gative, 


brother Packering,cannot paſc,for they are not within'the words 

intereſts are. To that which hath 'beeriſayd, that he was nor ſeiſed © 
any eſtate ray], this is not any argument ; for if he had three rights, 
by the Fine all are gone and paſſed to the Coniſee ; for if he 


Touts drits 
f pofſ. fey fine 
Fine puis diſ- 
ſoifin ou dif. 
cont.alit de 


be dilleiſed, or diſcontinue, and then levy a Fine, this is a bar, bur recovery. 


other- 
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befſre pur ans otherWile'it is of a recovery; for that is no bar, but of an eſtate 
en reverhen & 


tayl. And as to the caſe of Sawnders, that lefſeefor years need not to... 
makeclaim, the caſe was not ſo,but the caſe was of a leaſe inreverli- 
on,and he had never entred, and therefore it was but as a common,or 
a rent; but if it be a leaſe in poſſefhion, he is bound, as in Zoxches 
caſe. Then becauſe the King is in poſſeſſion, ic hath been ſayd that 
it is no bar; but thisſeemeth to be no reaſon ; for the Statute began 
with the King, and the Preamble ſeemeth to induce it 3 and the 
third, ſaving of the Statute, is by force of any gitt in tay], ſo this 
is generall : And becauſe he cannot diſcontinuec,therefore can he not 
makea bar? Non ſequitsr: For he cannot diſcontinue, and yet a 
Fine levyed is a good bar; and the Statute of 32 Her.8. doth not 
impair this opinion, but it was to take away the doubt moved in 
29 Hen.$. Allthough indeed the Law was allwayes clear in the caſe, 
as it was agreed by all the Judges in Stowels calc ; and the words 
of the Statute of 34 Her.8. that the recoverics ſhall be no bar, doth 
not extend but to the words going before, as in the caſe in Dyer, 
that a man had not done any att bur that, &'c. And the Queen inthis 
caſe hath not any prejudice ; for ſhe ſhall have the rent with the re= 
verſion: And as tor Jacksons caſe ; that maketh tor me ; tor the 
queſtion of the caſe there was, that the remaindey [hall be gone, and 
we ought not to take regard to that which is fayd indireGly in the 
caſe, but the point of the Judgement is the matter ; and for autho- 
rity it is dire& in Dyer, fol. 26. pl. 1. and therefore it ſeemeth that. 
the entayl is barred 3 and ſo the ation maintainable., Anderſen | You 
have well argued, but for any thing that Iſce , none of you ſhall 
have the Land; tor the Queen is deceived in her grant, and therctore 
the Patent is voyd, and then it ſhall beſcilſed into the Queens hands: 
And therefore you had beſt to be adviſed, and we will hear what 


can be ſayd tor this point at another day. And note , that it was 


ſayd by the Juſtices, that if a man recover in a Writ of forcible en- 
try, upon the Statute of 8 Hen. «. by conſefhion, or by defaulthe thall 
recover his treble cofts. 22 Hen.6.57. ". 


—_ 


I Zo 

Ne Colgate brought a Replevin againſt Blyth. who avowed the ta- 

king, and thereupon they were at Iffuc in Kerr, and the Jury 
found a tpeciall Verdidt. The caſc in effe&t was this; Husband and 
Wite are {cifed of Lands in right of the Wite: And ſheby Indenture- 
in her own nawe agrees that ja Fine ſhali be levyed,, and limits the 
uſes by Indenture. After the Husband by another Indenture agrees 
that a Fine ſhall be Ievied, and limits other uſes, and afterwards a 
Fine is levied by them both 3 now whether the ules limited by the 
Husband- 
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Husband ſhall bind the Land of the Wife in Perpetuity, The Fury 
prayed the adviſe of the Court, &c. For if they be good, they found 
for the Plantif, if nor, then they found for the Detendant. Shurtle- 
worth Serjeant] lt ſeemeth that Judgement ſhall be given for the Plan- 
tif; For the uſe limited by the Husband, ſhall be a good limitation in 
Perpetuity, and firft the Wife only cannot limit any uſe, for her As Rent ch. o# 
are ofno Validity. And therefore ifa Wife grant aRent charge, or Leajeper feme 
make a Leaſe, and the Grantee enter, this is a Diſſeifin, & 43. Ed, ©" 
3.Deeds given by a Feme Covert are void.& 17. {i6. Aff. a VVite le- pine execuryy 
vies a Fine Executory, ſ#r grazt & render, as a ſole Woman, and at- executed. 
ter a Scire fac. Is brought to Execute this Fine, the Husband ſhall ex- Fer Jeme covert, 
tort the Execution, and if it were a Fine Executed , then it is a 
Diſſeifin to the Husband. For an uſe is a Declaration how the Land y/ ,,,q 
ſhall continue in Perpetuity, and the Fcoffees are nothing but Inſtru- 
ments, or Qrgans to convey the uſe, for the Land yields the uſe and 
not the F Be - then when the Wife which is under the Power of 
her Husband, limits an uſe, this is void , for hold for Law, if an ;;,;...;,. 2 
Infant limit ufcs, and afterleyy a Fine, and do not Reverſe it during jnfant quere. 
his Nonage, yet the limitation ſhall not bind him, and fo of a man 
n0n conpes ments. And ſoit was ruled inthe Court of Wards, where Non compos 
a natural] Ideot made a Declaration of uſes, and levied a Fine accor- men's. 
dingly, that yet it ſhall be to the uſe of himſelf. And then in our caſe Ldeot naturall. 
the Limitation by the Wite cannot be good , but her Will depends 
upon the Will ofher Husband, and the expreſling of the uſe by the 
Husband ſhall be good. For if an Eſtate be madetoa Wite,it che Hus- " 
band ſeaven years after agree, it is good, and ſo it is of a Difſeilin to E flare diffeifin; 
a uſe, ſo ofan Aſſwmpſ/it to the Wite, 27 Hm. 8. in Jordans caſe, & 1 Gor, -- | 
Hen. 7. in Doves caſe, and in a Pracipe quod reddat, the default of the ; | 
Wite {hall be the default of the Husband, becauſe ſhe is Compellable | 
ro the Will of her Husband by the Intcendment of the Law.21.41b, 47F, Pe wit de! 
A man ſciſed of Land in Right of his Wife, makes a Feoffment in /** 
Fee, and would have made Livery, but the Wite would not agreeto,. 
the Livery, yet notwithſtanding the contradiftion of the Wite , the ,;, * * DT 
Livery was Adjuged good. & 33 Hen, 6. Husband and Wit: are 
Plantifs in an Afſiſe, and the Husband would Proſecute, burthe Wife .,... :.; 
would be Nonſuite , the at of the Husband ſhall be accepted, and fem. 
the a of the Wife rejefed. So ifthe Husband will make an Attourny 
and the Wife wil difſxvow him,yer he ſhall be their Atourny.And as 41:uryy, 
I think this Limitation by the Husband ſhall bind the Wife in perpc= © 
tuity:For if the Husband make a Leaſc of the wifes Land for 129 years, 
the Wife may avoid it after his death; bur if after they both Levy « _ fs 
Fine,the Leaſc ſhall be govud-for ever. And 11 Hen.g He in Reverhion, j;.,., F 
and one which hath nothing, Levy a Fine, & quid jars clamar ſhall Fi ig. Y 
be brought againſt them both. Andas I cenceive it , it ſball be 
(C3) counted 
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counted her folly, that will take ſuch a Husband as will Limit ſuch 
ww oy uſcs. For ifa Wie hath an Eſtate in Land , upon condition for not 
payment of Rent that the Feoffor ſhall reenter, it ſhe take a Husband, 
which doth not pay the Rent, whereby the Feoffor or his Heires reen» 
ter,the Eftate of the Wife is utter! defeated. And in 4 E4.2.A woman 
Ceſſavit Tenant takes a Husband, who ccalſeth by twe yeares, whereby the 
| Lord bringeth a Ceſſavit, and recovereth the Inheritance of the Wife, 
ſhe ſhall be bound. And this appeareth in Firzh. in Cui invite. 21. 
And it ſhall be ſo if the Wife hath but a Freehold, asit is in 3 Ed. 
Waff 3. A woman Leſſec takes a Husband, who maketh Waſt, whereby the 
Land is recovered, and 4$ Ed. 3. fol 18. Husband and Wife ſell che 
Land of the Wife, this is onely the ſale of the Husband ; but if after 
they Levy a Fine, this ſhall bind the Wife. And or expreſs Authori- 
ty it is the caſe in Dyer,t1.290.2."pl.2, And ſoit 1s a Common caſe if 
a man ſciſed of Lands, takes a Wife who hath a Jointure in his 
Land, and he makes a Limitation of uſes, and after they both Levy a 
Fine, this ſhall be the Limitation by the Husband , becauſe it ſhall 
be intended that the Wife conſented, if it doth not appear to the con- 
trary. Whereby the Declaration of the uſe here by the Husband, 
{ha]] be good to bind the Wife, and therefore Judgement ought to 
be given for the Plantif. Femner to the contrary, for here the Inhc- 
ritance is in the Wife, and where the Husband limits further than he 
hath Authority, there the Law ſhall make a Declaration of the uſes, 
for the Husband cannot Limit uſes of that which he hath nor, 21 Ed. 


Foynture, 


Attrynder del 3+ A man takesa Wife ſei'ed ofLands in Fee , and before that the 
feme, Hu«band was intitled to be Tenant by the Curtcfie, the Wife was at- 

tainted of Treaſon, the Land ſhall be forfeit ; and 44 Ed. 3. He ſhall 
Homage. not make Homage , before he be intitled to be Tenant by the Cur- 
Connſens. relic. 12 hk. 2. Conuſans ſhall be made y ey Bayley of the Husband 


inthe name of the Husband and Wife. in this caſe the .oniſec 
is in, inthe per by the Wite, and Warranty made to the Husband 
ſhall inure tothe Wife ; and 18 Ed. 3. A man ſeiſed of a Mannor in 
Villain. right of his Wife, to which there is a Villain regardant, the Villain - 

Purchalcth Lands, the Husband ſhall be ſeifed of the Perquitite in 

right ot his Wife. And yet otherwiſe it is where a man is Leſſee for ]. 

years ofa Mannor, to which , &c. For be ſhall beſciſcd of the Per- 
Divorce, quitite in his own Right. 12.46. Aff. It he be Divorced, his Eftate is 
Leaſe & Rene Oe Andl1 agree to the caſe, put by my Brother Sh#rt. Where the 
>. diverſity, Husband makes a Leaſe for years , and after he and his Wife levy a 
Fine, there the Leaſe ſhall be good, but if the Husband grant a Rene 
charge, and after he and his Wite Levy a Fine, I do not agree that 
this is good, for in the firſt caſe the Coniſee found one which had an 
Intereſt in the I and, butnot inthe laſt. Then, Sir, hece the Husband 
bath no power to Limit the uſe for the Land of his Wite co indure 


for 


Warrano). 
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for ever. 28 Hes. $. The Feoffece to uſe at the Common Law, Li- f**fer « uſe. | 
mits an uſe toa ſtranger, this Deveftcth the firſt uſe, bur if he limit 

is to ceſtus que w/e, then it 18 an ancient uſe, and not new. And fo it 

is if Tenantfor lite, and he in Reverſion levya Fine, this ſhail be to 

the uſe ofhim in Reverlion. And ſo if two Joyntenants be in Fee , ? £9**n"s. 
and they limit ſeverall uſes, this ſhall be good according to their li- 

mitations for the Moitics of cither of them, and for no more. And it 

Husband and Wife levy a Fine to the uſe of the Husbands Sonne, yet pr; gel baron: 
this is to the uſe of the Wife, but if he be the Witfes Sonne allſo, then 

this is a good conſideration, and the uſe thall be accordingly. And 

theſe caſes I put to this intent , that when a man limits an uſe which 

18 yepugnant, or further than he hath Authority, the Law (hall make Uſe repugnant. 
a Declaration of the ſame uſc,for Bratton ſaith, News peteff ad alternns 

plus jnris tranferre, quan ipſe habet. AndItakethe Law, it Husband 

and Wife levy a Fine of the Lands of the Wife , and render back to 

the Wife in Tail, and the Husband dye, and the Wite diſcontinue, ,, |. 
that this is not a Purchaſe of the Husband within the Statute of 11 ,,,,,, 1.1 © me 
Hen. 5. And ſo it was here adjuged in 18. of Eliz. in Alexanders caſe. One rneder d 
And Iagree to that which hath beg ſaid, that the Wife only cannot feme en tail. 
limit uſes; but becauſe the Jury hath found for rhe Defendant, if the 

limitation by the Husband be not good C as Ithink it is not )then Conceſus. 
Judgement ſhall be given for the Del: Adjornatur. 


—_ —— Me 


I 
WA Knight,as Leſſee Pa 15 to Sir Jobx Forteſcne and Rich. r;.7. firm, 
T hikfton Gentleman, brought an Exccutione firme againſt #. * 

Brech, of one Meſnage with the Appurtenances in Themilſtreet in the 
Pariſh of St. James Clarkewwell, the Defendant plcaded not guilty , 
and the Ju appeared at the Bar, and Evidence given on both fides; 
And at the length the Plantif Demurrcd in Law upon the Evidence 

igen for the Defendant, and thercupon the Jury were diſcharged. Demurer «! 
And now Gawdy the Queens Serjeant came to the Bar, and demanded ©vdence- 
Judgement for the Plantif, and reherſed the caſc in this fort.. The The caſe. 
Prior of St Fohms of Jerwſalem in Exgland by deed Indented, A. 29 
H.8. Deviied a Mcſuage called the high Houſe, 13 Cotages, one Sta- 
ble, and 14 Gardens,for 59 yeares to one Cordal, rcndring 5.1, 6.C, 
11.4. vis. For the 13 Cotages, iij. 1. And for the high houſe 
X111j, . and forthe Stable xx.1. and for, &c. And'iif it happen the. 
Rent to be behind by three months, then the Priorto reemter ; after 
by an a& of Parliament, Ap. 31. Hes: 8. the Priory was givento the 

ing, and hee Veſtcd in atuall Poſſcffion thereof; with all Conditi-- 
ons and Covenants &c. as thc Lefſorhad. Afterwards the King 29. 
Sept. An. 36-by Leucrs Patcnts gave the St:bleto the ſame Cordal, 


and. 
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and one HY. Audley in Fee, and the Reverfion of the other Parcells 
deſcended to the Queen which now is, whereupon $8 die Maii, An.22. 
Ifſued a Commiſſion out of the Exchequer to enquire, ft preditt. Cor- 
dall & aſſign. ſu: perimpletſſent © performaſſent omnes conventiones & 
promiſſiones, fat. & reſervat. ſuper preditt. Indent. dimiſſionis &F pre- 
miſts fatt. Fc. And the Commiltion was retourn'd in Afichaelmas 
Term atter, and it was found that the four uſuall Terms in Londex 
are che Feaſts of St. Michael, the Birth of our Lord, the Annunciati- 
on, and the Birth of St. John Bapts/t, for the Rent was to be paid, ad 
quatuoer terminos Anni infra Civitatem London uſuales. And turther Y 
the ſame Jury,being a lury of Middleſex, it was found that 37.1. 5.d. 
ob. Part and Parcell of the ſaid Rent,were behind not paid, by three 
Months next after M:chaelmas laſt paſt before the taking of the ſaid 
Inquitition. Cordall made Bxrnxe!l his Executor , and died. Burgell 
granted all the Term to Brech the Detendant. Afterwards the Queen 
5 Amngnſt: An. 23. ( which wasbefore the return of the Inquiſition) 
and bctore any Entry or Seifure made by her, or by any other, to 
her uſe, granted the high Houſe to Sir Jehx Forteſcue and Thekſton in 
Fee, and they entred upon Berch and made the Leaſe to the Plantif 
for three yeares, &c. And firſt it is to be conſidered ifthey be ſeverall 
! Rents, Rents inthis caſe or no z becauſe heſaith, viz. For the high houſe 


Uſurles termi- 


n5s, 


eur i 


Conceſum per 14-1. &c. For that I take the Law tobe very ftrong, that they be ſe- 


Fenner, Rodes, verall Rents, for allthough that he ſaith firſt, requiring 5. 1. 6. C. 
xj. d. which is an entire ſumme, yet when he ſaith afterwards, for 
the high Houſe ſo much, and for the Stable ſo much, &c. This ma» 
keth a ſcycrance, and for that I will remember the caſe in Dyer, fo. 

Feoſſenent per 308, ſol hold the Law, ifa Feoffment be madeby two, rendring 

denx. XX. 1. a year, v1z. x. 1. to the one, and x.1. to the other, theſe are 
(cverall Reſervations; but becauſe I hold the Law clear in this point, 
I will ſpeak no more to it. Another matter is when the Commiſſion 
ifſueth ro enquire of all Covenants and Promiſes conteined in the In- 

Conc. per denture to be performed by Coraatl, it the tinding by the Jury be con- 

Roles. , ,, {cincd within theſe words, Covenants and Promiſes, &s. And I 

: 24 AT ' think they be; for if amanmakea Leaſe to one for years, and if 

w—— it happen the ſaid Rent ro bebchind, that then it ſhall be lawfull to 

the Leſſor toreenter, as I think this is a Proviſo for the Rent; ſo 

Rene all abbee- the calc in 22 Hem. 6. A Leaſe was made for years, rendring Rent , 

ment, . the Leſſee is bound to perform all covenants and agreements; if he do 

C ooceyſ. per. Nut pay the rent the obligation is forfeit ; for the payment of the 

Fenner, rent is an agreement : So in this caſe the proviſo doth extend to the 
payment of the rent. And as for the exception which was taken , 
14, That the Jury find that 37 f. of the rent was behind, and doe not 
lay expretly,for the houſe which is now in queſtion,l hok'thata vain 
exception ;tor when they have found that more was behind than that 

which 


( wg 


which was now in queſtion, allchough that it be in generality , yet 

it is good forthe particularity; and for that matter I could remem- 

ber many caſes, buc I will not doubt ofa matter (as | think) without 

doubt. But for the condition , which is the great matter of the caſe, 

Firſt, the condition ls veſted in the King, by the expreſs words of the 

Statute andzasI think, grant of parcel] ſhall not extinguiſh the whole, ,,11;,, 
condition. In the caſe of a common perlon the condition ſhall be ut- | 
terly gone, and ſo arc our Books ; otherwiſe, peradventure, I would 

doubt of thatallſo ; but becauſe the Book is ſo, in Dyer 14 El:z. fol. 

309. I will ſpeak no more of it; bur the caſe of the King differs from 

a common perfon ; for as he isthe Head, and ſupreme Governour of ,,,, ,,..,, 
the Commonwealth, ſo he is the ſuperior in Prerogatives and Prehes the King. 
minences. 13 Ed.3.& 14 Ed.3. A rentcharge grantcd tothe King, he rent ſeck, 
{hail diftrein for it in all the lands of the Grantor : and $ Hey. 5. 

if a rent ſeck cometh to the King, he ſhall diftrein for ic, and yet ic 

is called ſeck, becauſe no diftreſsis incident thereto : And there the 
principall-cafe was ofa Fieri facias. &2 Hen.7.the King ſhall not de- No demend by 
mand his rent. But it hath bcen ſayd, that becauſe conditions go to the King. 
the deſtrution and determination of cftatcs, that therefore they ſhall ._, frrifl 
be teken ſtrialy ; to which I agree ; but notin the caſe of the King, 1ahes: wrE 
a3 in TR—_—_ 23-8 168. and (o are the preſidents in the Ex- 

chequer, it a man be bound ina Statute Merchant, and after the Co- 

niſor enfcoffes the King of parcel of the land, and cnfeoffesa ſtranger £oniſo! enfeof-. 
of another parcell, and afterwards the Statute is forfeit tothe King /**/* A9- 
by atttainder, the King ſhall have cxccution againſt the other teoffee: - 
And in many other caſcs the King is privileged, eſpecially in things 

entire : For if there be two Coparceners, and one be in ward to the 
King , he ſhall have the entire preſentation of all. And in this caſe, Entire preſen- 
I think, that before the condition ſhall be deſtroyed, that the Patent *9%- 
made to Cordall ſhall be voyd; for it is not ex certa ſcientia, & mers 
motw , but it is generall, and it was not the intent of the King tocake 

away the intire condition : And allthough the King grants the re- 

verſion, yetthe condition which was once veſted in the King, as I 
think, remains in him ſtill; for in 31 Edw. 3. an advowlon deſcended 
to three perſons, and the —— is in wardtothe King, and he 
granted it to Queen Phil:phis Wife , and ſhe granted it over to the Advoſon to 3 
Earl of Ar»»dell, who granted it to the eldeſt parcener, the Ghurch prcenvs. 
became voyd, the King had the preſentation ; for when the King 
was poſſeſſed of the ward(hip of the youngeſt , he was intitled to 
preſent for all; and when he granted the ward over , this did not 
deveſt the ticle of the two eldeſt which _ _ _ — : 
and 37 Hen. 6. the Grant of the King upon a falſe ſuggeſtion is voyd; | 
and = Littleton, he ſhall have —— — —.. zand yet en Falſe ſuggeſtion 


Law is clcar, that an Aion of Account will not lic againſt Exccu- Acc. 
D tors ; 
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cors;& ſo forall thoſe ReaſonsJudgment ſhall be given for the Plain- 
S-1eral reſer- tit: Fenner to the contrary : And firſt, I agree that they are ſeverall 
ratns, reſervations;and fo is the caſe which hath been remembred in 8 Ed.z. 
A Leaſe was made of eight Acres of land, reſerving cight ſhillings 
of rent, viz, for every Acre 12d. this is ſeverall; and to that which 
hath been ſayd, that the condition is a proviſo, I deny that ; for a 
Proviſio gnid ſet PEOvIto, as me ſeemeth, eicher Is inthe affirmative, that a thIng ſhall 
© *..," bedone; or in the negative, that it ſhall nut be done ; but here it is 
neither dircttly affirmative, nor negative, and therefore they have 
found it without commillion ; but I confeſs that agreement extends 
to rent, 22 Her. 6.% 14 Hen.S.then the Jury which was of Mrdleſex 
have found the four uſuall Feaſts in Londoy, viz. St Johns, &c. and 
this as it ſcemeth they cannot doe, becauſe it is a thing in another 
County; eſpecially they being but an Inqueſt of Office . Further, they 
have found thae 37 f. was behind at one Feaſt, and this is impoflible 3 
for then the entire rent ſhould amount to 7 1. And further, the Leſ- 
{ors have purchaſed the reverſion, before the return of the Inquiſition 
and Commiſſton, and then th: Queen cannot be intitled, becauſe ſhe 
hath not the Freehold ; for it hath been adjudged here, that if a man 
ſeil his lands, and afterwards makes livery thereof, and afcer inrolls 
the ſale, this ſhall not have relation to the date of the deed , becauſe 
it takes cff:& by the livery which was before the inrolment : And 8 
peeſſient pcs Edw.. ;. A man attainted of Treaſon makes a feoffment of his land 
actey ler. after he is reſtored, yer he ſhall not have the land ; yet ifhe had nor 
made the Galea hs ſhould have been reſtored to the land with the 
mean profits. Then if the King grants the reverſion, if he ſhall have 
the condition remaining, andI think not ; for the King hath ir 
expreſs words of the Statute, asthe Prior had it ; and ifthe Prior 
Be yercell de had granted parcell of the reverfion, the entire condition had been 
Keverfron, gone , and the King ſhall be in the ſame caſe ; tor Ceſſavir is given 
by the Statute of Weffminfter 2. wn, 21. eodems modo as in the Starntc 
of Glexceſter, cap.q. This doth nor ly of an cſtate tayl, na more than a 


Agreement. 


Ceſſavit by the Statute of Glowc. 8 Ed, 2. And ſol think Judgement 
ſhall be given for the Defendant. 
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I, 

Wc Odes Juſtice ] Judgement ſhall be given for the Plaintif. 
S Firſt, I agree that they are ſeverall rents ; and yet this 
] <<S queſtion doth not goe to the overthrow of the Aftion ; 

3) WG De in proof whereof both great reaſon and authority is 
SDS copious: Forifthe Leſſor had centred into parcel, this 
had not ſuſpended the entire rent ; or ifthe reverſion of _ there- 
of were granted, this ſhall carry no more than that which is granted; 
(& ſo it was held by the Juſtices)when it was granted to Cordell. And Yarcel entred 
2 Hen.6. if 1 reſerve an entirc rent, and the Leflce will pay but par- '". 

cell, &. & 17 Ed.z. fol. 52. by Sharde. & 11 Ed.3.{ib. Af. 1f I make a 

Leaſe of two Acres, reſcrving for the one Acre x. f. to me andto 

mine hcirs ; and for the other Acre x.\. generally : And Dyer,tol. 308. 

b. & 29 Lib. AFſ. pl. 23. If three Coparceners be, and rent be reſerved 

tor equality of partition, but one Scire fac. ſhall be brought;for it is 

brought but upon one record ; and Littleton pl. 3 16.but oneaftion of _. 
debt for Tenants in common, bur ſeverall Avowries ; ſo I hold that **5* fac 
they be ſeverall rents in this caſe, and yet but one condition : And 
for that let us ſee if by grant of parcel, the entire condition be gone. 
In thecafe of a common perſon, it isall gone, 'as it was adjudged 
here in 74ll. laſt, where a man makes a Leafs for years, reſerving xx }. 
for rent, and allfo aſum in groſs of xxy1. was to be paid to-the 
ſame Leflor , upon condition, if the rent, or ſum in groſs were be- 
hind, then a re-entry to be made. Afterwards the Leſſor took an E- 
ſtate back again of parce!l of the term, the ſum in groſs was not payd, 
and it was adjudged that he thall not take advantage by the conditi- 
on; for when he took an eſtate back again, the rent was ſuſpended, 
and then for the ſum in groſs he ſhall not re-enter, becauſe the condi- 
tion was entire; but allcthough chat the caſe of a common perſon be 
ſo, yet the Princſes caſe differs ; for ſhe ſhall have her Prerogative; 
and for the Preheminence which the Q1cen ſhall have, I referr2 you 
to the argument of Iuſtice Weſton in the caſe of the Lord Barkley : coment, 
And that the Queen ſhall have her Prerogative in a condition, | will 
remember the caſe of the Abeſſe of Sion, & 38 Her. 6. &21 Hen. 7. 
the King may make a feoffment in fee upon condition that the Feot- reginen in 
fee (hall not alien, and 2 Hey.7. & 35 H.5. he may reſerve arent to fre upon cond. 
a ſtranger ; and 21 Eli. the Queen | com her debt to another , and 7eſervation. 
he in rcaſonable'time will not profecnte, the Queen may take it a= 
(D2) gain, 


Sum in groſl, 
and rent reſer- 


ved upen cond. 


Cond. entire 
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$7.08 of & debt gain, and may fue : And allſo Cramer: caſe, where King Hes.$. gave 


Kent charge 
after atteynder. 


4 Principles for 
the Kang. 


J. 
Releaſe jeveral, 


2, 
Treaſon. 


The. K - ſole 
founder. 
Obligation . 
Releaſe to the 
oblige. 


Vile. 


Proviſo is a 
gondjtion, 


Offices vezd. _ 


F%Yo20 
SV JP. 


*. 


ands to the uſe of him for life, and after tothe uſe of his Executors | 

for twenty yeares, after he was attainted, the Queen ſhall have this 
rent as arcntcharge, and yct ſhe had thereverhon before. And im 
reaſon it ſcemeth the Queen may apportion her condition; for ifthis 
condition by the grant to Cordall ſhall be avoydcd,, four principles 
ſha/l be overthrown ; for it is aprinciple That the King ſhall not be 
deceived in his grant. 2. [rem, that when concourſe and equality of 
titles come together , the King ſhall be preferred, 3. /rem, incntire 
things he ſhall have all, 4- Item, that his grant ſhall not extend to 
ſeverall intents or purpoſes : For the firſt, if. the King be decei- 
vedin the operation of the Law, his grant ſhall be voyd, as where 
he grants to a man and his heirs males, this ſhall be voyd. 6 Hes. 7, 
releaſe of all demands. 11 H. 7. 10. releaſe of all ation, and.yet in 
thoſe caſes there is matter of intereſt and not og , and yer 
nothing paſlcth it ſhe be deceived. For.the concourſe of title, 4 Ed.s. 
a man makcs a feoffment in fee, upon condition that the feoffee ſhall 
not commit treaſon, after the feottce commits treaſon, the King ſhall 
have the land, & 44 Ed. 3. per Thorp, tenant of the King, ec. he ſhall 
have the rent again : And for the caſe of the Lady Hales inthe Co- 
mentaries, where landsdeſcend to a villain. Forentiretics, 44 Ed.3. 
the King and others give lands to a Monaſtery, the King ſhall be ſole 
Founder, 19 Hen.6. hc ſhall have the intire obligation where the one 
obligec is outlawcd : and in 11 Her. 7. & 2 K.3. two arc indebted to 
the hes, and he relcaſeth to one of them, then his grant ſhall nor 
inure to two purpoles, Baggets Af. And ſo if theKing give lands to his 
villain,this ſhall be no entranchiſment to him.So for all thole reaſons 
I hold the condition may, well cnough be apportioned. Then for the 
third matter, when the commiſſion ifſueth to enquire of all cove- 
nants and proviſoes,it the condition be within thoſe words ; and for 
that point I think that the Plaintif ſhall recover ; for allthongh it be 
not within the words, yet the commiflion is generall after ; but ye 
I hold that is within the werds, 21 Her. 7.tol. 37. per Fineux, If Tet 
land for term of years, rendring, &c. I ſhall have dcbt or covenant 
at my cleftion: and Dokerayes caſe, 27 Hen. $. Proviſo is a conditi- 
on, and ſo it was held here in the caſe of the Lord Cromwell and An- 
drews. Then whenthe Jury found that 37 f. 5d. ob. were behind, if 
this office be good orno ?. and in my conſcience that which is good, 
thall be taken tor the Queen, and the reſt ſhall be yoyd ; for offices 
between party and-party may be voyd for uncertainty, as the caſe is 
in Dyer, 3 & 4 þ(:z. Office m Beverley, &c. fol. 269. Orthey may be 
avoyded for fallity,1 M.Cn/pepper fol.100.b. Or for inſufficicncy, as in 
my Lord Meer caſe in theComentarics,but this is only for the 
Queen, . and therefore ſhall be taken favourably, and therefore 1 will 
compare , 
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eompare it toa verdi& where ſurpluſage is found, 3 Hes. 6.. Plene 
edmniniffrevit, and the Jury found that they have more than Aﬀes. Superpluſs 
47 Ed. 3.the Jury found that he which prayed to be received had no- j, « eras 
thing inthe land, where the iſſue was joyned, whether the particular 
tenant had a fee. And 39 Hen. 6.9. ſurpluſage in an Inquiſtion. 
& 5 Hem. 5 fol. 2. Cobhams caſe, where they found a Divorce in Kent, Reſceir. 
&c. Allſo, Sir, Offices may be good for that which is certain and 'nafrren. 
voyd, for that which is uncertain,and good for the King, and not for 
aſubjeR, Strexes caſe, in 15 Edw. 4. & 14 El. Office found after the 
death of the tenant by the curtefic,8 29 H.8.Br.tir.Office devant Eſche- 
err, 58. And if a commiſſion be awarded, and the lury ſay, that de Dye. 
qu0 tenethy ignorant. then a melins inguirend. ſhall goe forth , but if 
they ſay, per que ſervicia ignorant, then nothing ſhall be done, bur it 
ſhall be intended Knights ſervice, and ſo is the experience of the Ex- 
chequer. And here they have found that more was behind, ergo, th 
have found that ſo much was behind, Q#ia emne majus continet in Z 
wings. Then if this be within the Statute of 18 H:6. c.16.And itſcem- 
eth that it is not; for that Statute as | think is but an expoſition of $ 
'H.6.and thatſpeaketh of Leaſes by Treaſurer and Chancellor,and for 
that ſce the caſe of the Duke of S»ffolk; 3 & 4 Ph.& Mar. Dyer, fol.145- 
And ſo I think for all theſe cauſes judgement ſhall be given for the 
Plaintif. Peryaws Juſticeto the contrary. For the firſt miatcer, I agree 
that they be fhrennd rents for the viz. here doth expound the matter,and 
when the viz, may ſtand with the premiſes, then it is good, and o- Videlices, 
therwiſe not, and for that the caſe in 17 /ib. Aff. which hath been 
vouched, and difſcifan of one is not difſeifin of the cther rent: And Difference bs- 
there is a plain difference between an annuity and a rent ſeryice, be- ;yeen an an- 
cauſe for an annuity it is the book in 29 Edw. 3.fol. 51.& 29 {561 Af. nuity and a 
Parceners, and rent reſerved for equality of partition,&c. vouched rtnt charge. 
y Rodes; but if 1 grant you xlf. out of my Mannor, viz. x f. out of : 
wy inthe tenure of A. and x (. out of another parcell, this is yoyd; Rent limited 
or firſt there was a grant out ofthe entire Mannor,9 lib. Aſſ.yet this is of an intire 
one lcaſe,& but one reverſion,& bur one conditicn,& the condition is lx 
entire, and that is wel proved by the expreſs words of the condition 
( totaliter reentrare) and this ro ved by Winters caſe in 14 El.and Raw- , 
lens caſe adjudged, where the ſum in groſs was behind,the caſe vouched p,,,, 
by Redes, 33 Hen. 8. ina common perſons caſe it cannot be divided , end. is underi- 
_ neither by title, nor by the a& of the party. If ſurrender be made of dadle. 
parcell,, the rent ſhall be apportioned, but the condition is utterly rho of 
gone > Bur peradventure it will be objefted, - that in 17 Etiz. the a - 
condition there was dividcd, where he aliencd parecll with the con- 55 
ſent of the Leſſor, and the other parcell without conſent, and in that 
the Leſſor entred forthe condition broken; I grant this caſe, and yet "ER 
this doth not prove that a condition may be apportioned; for the > aan 
(D3) reaſon 
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2{111 in that caſe is, when he made ſuch a condition, the condition 
ex:cndecd burto that which he alicned without licenſe , and-to no 
mo1e. and fo I hold the Law where alcaſle is made of twenty Acres, 
with condition, &c. and parcell is evicted. And warranty at the 
Common Law cannot be divided; tor if two Coparceners were 
who had warranty to detain, and they made partition, the one could 
net vouch without the other, 'and therefore ſhe ſhould pray in ayd, 
ahd then buth to vouch Paramount, and ſo the Statute which giverh 
particion between Joyntenants {aveth their warranty , otherwiſe it 
were gone. Andlo it two Joyntcuants make a leaſe tor years, reſer- 
ving rent upon condition, and afterthey make partition ( as they 
well may, having the reverſion and the trechold in thema YI hold the 
law clearly, that the one nor the other ſhall enter for the condition 
broken: Then in the caſe of the King, I hold the Law that it ſhall 
not be apportioned ; and yet I agree that the King ſhall have 
his Prerogatives for his preſent lands and goods, but he ſhall 
never have Prerogative when wrong ſhall be done to airy man. 
It the King have a Rent chage, and after Purchaſe parcell of the Land 
charged, it (hall be apportioned, 21 Hey. 7. he may well condition 
that his Feoffee ſhall not alien; for in thoſe caſes there is no preju- 
dice to others , bur all thoſe caſes run upon other grounds. And in 
Bart lets calc, the King is bound by the Statute of dens conditionalibur, 
tor it was a wrong, that the Donce at the Common Law ſhould alicn 
the inheritance. And this calc as me ſeemeth is not within the con- 
courſe of Title, as my Brother Kedes hath argued , neither is the King 
deceived as hath been ſaid. For when the King caters, he ſhall be 
ſciſed in priſtine ftatu ſno, and this is a principall reaſon ir! Winters 
caſe; & 16 Fliz.a perſon makes a Leaſe reſerving Rent,upn conditi- 
ongthat if it be bchind & lawfully demanded,that then he all re-en- 
rer,after the revertion cometh to the King, he ſhall not make demand, 
I agree well theretoz the reaſon is, becauſe the demand isa thing 
which goeth to the perſon of the King, Then, Sir,the Statue is, that 
the King ſhall have ir as the Prior had it, which is mcant of the cſtate 
and net of the perſon of the King : Then, Sir, it is impoſlible that 
the King ſhould have the land as the Prior bad it, nt 5» prifline FFatu 
ſno, it he doe not utterly defcat the grant made to Cordall ; then here 
the condition is gone, but not by any grant as it hath been moved, 
but by the operation of the Law : And 49 Ed.3. the King grants that 
lands ſhall be deviſableit is voyd, becauſe it is againſt the Law; and it 
15s againſt the Law, that a condicion ſhoald be apportioned, ergo,the 
King ſhall not apportion it, But admit this queſtion againſt me, then 
let us fee what title the Queen hath by this commiſſion. Firſt , the 
commiſhon is to enquire if Cerdall/ his Aſſigns and Farmers have per- 
tormed all covenavts and provifocs contained in the Indenture - as 


for 
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for that I hold the law clear that they have angiority,by thoſe words, - 

to enquire of the condicion , but for other reaſons I think the Com» 

miſſion void. For the Commillion is to' enquire per bones & lepales he- 

mines de Com. notre A4dd. and it doth notappear herethar the Ju- 

rors were of Middl-ſex, and therefore the inquifition is not good. 

Further, they have found a thing in dacehee {ina and this they $eerall oy pe- 
eannot fiad, bur I hold that the Jury in one Connty, ma the ge= ſpecial finding. 
nerall iffue in another County. Allfo I hold that when thEparty can- 

not plead that which is the great matter of the Aﬀtion, they may 

find it in an another County becauſe the party cannot pleade it, as 

in 9 Ed.2. in dcbt againſt Exccntors, &'c. And foritheſe reafons 1 

hold judgement is to be given for the Defendant. 


2, 
R Ichard Heydon, Gentleman, demands againſt Benjamin Ibgrave, Miſre-cital 
Gentleman, the third part of 4o: Acres of Land with the ap- i» Lerrerg, 
purtenances, in three parts to be divided, in Sarror in the County of Pargyr, * 
Hartford, as his right and Inheritance, and to hold of our Lady the 
Queen in Capsre, and Laics theEſples in the time of E4. the fixth , 
and that ſuch is his Right he offers himfel, &c. And the aforeſaid 
Benjansin put himſelf upon the great Aﬀeſe whether ic be his right or 
no, Fe. And now the Aﬀiſe made by the four Knights appeared atthe | 
Bar, Serjeant for the Plantif, wechallenge A. B. for that, Cc. Chullenge. 
Nelſon-chief Prethonorary & all the Court,you cannot cha llenge, be- 
caufe it was made by the four Knights , and the Afﬀiſe is now at the 
Bar. S»xgg | well Sir, then wewill give evidence, Anderſon | for 
whom-are you? Snagg ]for the Plaritif. Anderſon] then you (ball 
not give evidence firft, for the Tenant affirms 'that h< hath mare 
right,and that ought to be firſt proved, Roges and all the Court]Soit ,,;1.,.. 
was here ruld five years ago in Nowells caſe, and thercupon : 
Packering gave evidence for the Tenant, . that it was Parcell of the 
Mannorof Sarret, which Mannor the T'cnant hath, and this was gran- 
ted by the Connſell of the Defendant. And'in concluſion upon the 
evidence given , th: Defendant would have had the Tenant to have 
Dcmurred upon his cvidcnce, and diſcharge the Inqueſt, bur the Te- 
nant would not; in effe&t this was the doubt. K. H. 8. by his Letters 
Patents, gaveamong other things, all the Lands waich were in the 
Tenure of one Whyton, and demiſed to Joh»ſor in the Pariſh of 
Wat ford. And it was true that the Lands were in the Tenure of Fhy- _ 
ro, but not demiſed to Johnſen, and allſo they were not in the Pariſh Miſe-crul 
of Watford; if this ſhall be helped by the Statute of Miſrecitall, and © © 
not Recitall,is the queſtion, and the party &id not aver that the intent 
of the King was to paſs this Parcell now in queſtion to the Patentee, 
| and 
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and the opinion of all the Court, was , that it is not within the Sta- 
rute clearly, but they (aid to the Jury , that they may find all this 
matter ifthcy will, or otherwiſe lay what they will. And thereupon 
after they were agreed, they came again tothe Bar, andthen all the 
Court told them, that yet they might give a ſpeciall Verdict. The 
Jury ſaid we are all agreed that the Tenant hath niore right co hold 
theſe Lands as he now holdeth, then the Demandant as he demande 
them. Anderſo: ] then are you diſcharged, and as I think you have 
done well. So they gave their Verdi according to the opinion of 
the Court for the Statute of Miſrecitall, and yet Peryams was well 
content to have them give a ſpeciall Verdi, andthe Demandane 
was demanded, who appeared, and thercupon Judgement finall was 
giycn for cvcragainſt him. 


3. | 
| Ne Tirell brought an Aion of Debe againſt a Hundred in 
Hite 14d Eſſex, for that he was robbed and made hue and cry according 
Cry. tothe Statute of Winchefter , the Defendant pleaded that he was nor 
robbed, and a full Jury appearcd at this day, and upon the giving of 
the evidence Shartleworth moved for the Defendant, that it appeared 
by the Plantifs own cvidence that the money was ny Lady Riches, 


and that the Plantif was but her receiver, and then as he thought the 
Adion ſhould have been brought by the Lady, and not by Terrell. Au- 
derſow } in my opinion without queſtion the Aion is well brought, 
for when he had the money, and was robbed; the money was taken 
from him, and he was her receiver, and Voucheda caſc in 3 Ed- 3. 
where a man takes my Corn from mie, and after , &c. the King ſhall 
have ic,and ſo of maney, for it cannot be kno wn from ather money. 
Rodes to the ſame intent, for if my ſervant be poſſeſſed ofmmy goods, 
Anjed. and be thereof robbed, he ſhall have an appeal. #w:dhans ] 1 have ſcen 
that a man ſent his ſervant to Londes wich money, and he was robbed 
coming from thence, and the opinion of the Court was, that the ſer- 
vant ſhould have an A&ion againſt the Hundred. Peryen: ] Sol think 
clearly, whereby the Jury found for the Plantif. 


Receiver. 


I—— 


He Ouare impedit by Meer was moved again, and the opinion of 

=" 1 ay the Court was, that the m—_ , as well for his contempt in nor 
=> _ retourniy the firſt VVrie » as forhis vill retourn made upon the ſe- 
' cond Writ (for it appearcd that he which he ſaid was inducted of 
the preſentation of the Queen, was Defendant inthis Aion ) ſhould 


be amerced, and ſo he was amexced at x- 1. anda new Writ awarded 
to admit the Clerk of Aevr. 5. An 
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5. 


| A N A&ion upon the caſe was w—_ in the King Benchs for ſay- Slander. 


ing that the Plantif was a forging knaye,and a Verdi®t given for 
. And it was _ in arreſt of Judgement, Gawdy Juſtice 
or the Aion is not maintcnable. 


Plainti 
 #uchit capiar per billam, 


| 6. 

| WJ il came to the Bar & ſhewed how Lennard Cuſftos brevi- 

#m,had broughtan Afton of Treſpaſs againſt another,the De- 
fendantjuſtified, by reaſon that Sir Chriffe. Heydon was ſciſcd in Fee, 
and infeoffed himy& gavea colour to the Plaintif.The Plaintif replied 
that Sir Chriffofer Heydon died ſeiſed, and it deſcended to his Son, who 
enfcoffed the Plaintif. Ab/q, hoc, that C. H. cnfeoffed the Defendant. 
And the Iury found a ſpeciall Verdi&, viz. That C. H. was ſeifed 
and made a leaſe for years tothe Defendant, and afterwards by his 
Deed conteyning deds,conceſſi, & confirmavi, gave it to the Detendant 
and his Heirs with Letters of Attorny to make livery; if this were a 
Feoffment or but a confimation was the doubt. Walmyſley ] It is but a 
confirmation when it is'by deed and hath words of confimation. Ax- 
derſon | Then by your reaſon , he in Reverſton cannot cnfeoffee his 
Leſlce tor years by deed, as he may without deed, but] think che 
Leſlec is at liberty to take it asa Feoffment, or as a confirmation. 
Walmſley | Sir I think that whenthe Leſſee takes the deed, immedi- 
atcly this is a declaration of his meaning , to have itas a confirma- 
tion, by your favour. Anderſon] And by your favour, when the Leſſor 
ſheweth his meaning, to make livery, and che Leſſee his meaning, to 
accept livery, and livery is made accordingly, is not this an expreſs 
declaration that he will cake itby the livery ? and ſhall this livery be 
idle? no Sir, and ſee Bracehrrdges cale in the Commenta.ics, where 
Tenant in tail makes a bargain and ſale, and makes livery, and wich- 
in fix months Enrolls it, this is adjudged a diſcontinuance , and yet 
the bargain and ſale is not any diſcontinuance, and if you well mark 
the caſes you ſhall find but little difference. Walmyſley | If Tenant in 


tail bee difſeiſed, and it is agreed between the difſeifor and the difſei- PMſeifn. 


tie , that the diſſeiſee ſhall make a Feoffmene to the difſcilor , and 
make ſuch a decd as this, the difſeiſor ſhall not have ele&tion totake 
it as a Feoffment. Anderſon  tota Caria, the caſes differ , forthe 
diſſciſee hath not any power to make a Feofſment. Walmyſley ] Well, 
will you givensa day toargue this watter, and the other. Feryam] 
+ or the other if you will. #/zlmyſley | No Sir,it this point be nohot- 


ter than the other. Peryaws ] The other is cold enough. And ſo the 
s CE: Court 
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Court held the Feoffment good clearly.And they laughed upon Lex- 
ard, becauſc he had proficcd ſo well by his ation. 


Ands were given by fine, to one Jozes and his Wife, andto the 

q _ Heirs of Jones upon his Wite ingendred, the Remainder to one 
Scire faciarQwen in Fez. Afterwards Jones only without his Wife ſuffers a Com- 
Recovery, mon Recovery with Vouch.r, the Wife dies, Joes dies without Ifſue, 
and Owen brought a Scrre facias to execute this tine, and the Tenant 

pleadcd the Recovery in Bar. Snagg |] the Recovery is good to Bar 

Owen: For ifthere be atufficient Tenant , againſt whom the Pre- 

cipe is brought, then is it good. And as I think here the Husband is 

a ſufficient Tenant. The cafe in 16 Her. 6. in a-purchaſe to the Hus- 

band and Wife,during the Coverture there are no Moities, and the 

caſe in 23 Hey. 8. Recovery againſt Husband and Wite where the 

Wife is Tenant in tail, and they Vouch over, it ſhall be a Bar to the 
intail, vide Bro. ritulo Recoverig in Value. 27. and yet the Husband had- 

nothing but in right of his Wife, ſo in this caſe. Yalm /ley to the 

contrary. For if the recompence here duth not go to the Eftate of him 

which brought the Scire facias, then it ſhall be no Bar, & in 9 Eaw. 4. 

an Action was brought againſt two Executors,when there were four, 

and a Recovery had againſt them two, the other (ſhall fallike , for 

Falfiſying of re- that they had equall Authority, and here the Husband and Witc have 
covery per equall Authority, & 10 Ed. 4. the Wife ſhall havean Afliſe, if a Re-- 
execurors.  covery bchadonly againſt the Husband, & 2 Ed. 4. he in Revecſion 
Reſceir per def, PFayed tO be received, he ſhall plead that the Tenant held joyntly 
dexn F-ynt. With another, and the reaſon is, if he ſhould be received only upon 
the default of one of them, then he cannot have his reccmpence over 

Grant de rover. © aramount, & 18 Hen. 6. 1.8 13 Edw. 3. Husband and Wite loynte- 
fon wm  Nantsforlite, and he in Reverfion will grant the Reverſion of 
7oynt, the Husband only , this is void, for hehath not any ſuch Rever- 
ſion. And here the Eſtate of Husband and Wite and he in Remainder 

is all but one, and then the Eſtate of the Husbaud only,is not the ſame 

Eſtate, and the caſe in 23 Hey 8. vouched by Snagg, ſecmeth to make 

for me, for the reaſon wherefore he ſhall be barred is, becauſe the re- 

compence gocth according to the Eftate which the Wife had, and 

then it is reaſon that he ſhall be barred, bur inthe ſame caſe, if the 

Husband ſurvive, it is ſaid inthe ſame Book, that the Ifue ſhall be 

at large, for that the recompence go6eth to the Survivor, but Ict it be 

as it may br, the reaſon of the calc is for [the recompence. AndI 

Com.5.14, think, thatthis caſc here will be proved by Snewes calc in the Com- 
mentarics, Recovery had againſt Husband and Wife, where the Wife 

had nothing, all the recompence ſhall be to the Hutband. 10 Eadw. 3. 


Dower 


(2) 


Dower brought againſt husband and wife, and the husband vouch to pywer: 
warranty, &c. & 38 Ed. 3. Precipe againſt Tenant in tayl, & $ Ez, : 

in Dyer, tol. 252. where the husband was tenane for life, the remain« 

der tothe wite in tayl, the remainder in fee go a (ſtranger, and a reco- 

very ſuffered ; and about 15 EZ. wasa cafe inthe Exchequer, where 

lands were given to Norrice and his wifc,and to the heirs of the body 

of Norrice, the remainder in fee to a ſtranger, and a recovery ſuffer- Remainder. 
ed againſt Norrice, he in remainder was attainted, and Norrice and 

his wife were dead before, and by the opinion of Sanders then chicf 

Bacon, the moity ſhall be forfeix by the atteynder : Andrecompences , 

are but as exchanges; and Brafton calleth them Excambia ; and I i a . 
chink if an cxchange be exccured in the one part, and not in the 0- awed, 

ther, it is not good, and ſo I think the recovery ſhall be no bar. 


by. — 
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8. 
= a Writ of Dower brought, Gawdy Serjeant ſhewed how that the Joynewre. 
husband of the demandant had given certain lands to her in licu of 
_— ynturcupon condition that ſhe ſhould make her ele&ion with 
in three moneths after his death, and ſhe made her ele&ion to have 
the bf args , and now ſhe had brought her Writ of Dower againſt 
the heir by covin, and he hath confefſed the Aﬀtion, to the intent Covin, 
that Thynne who had a leaſe for yeares of the firſt husband ſhould 
loſe his term, and prayed ayd of the Court. Fleetweed for the 
demandantJ There is not any ſach Ly eras _ ſpeak of; for 
that which was given to the wife was but a leaſe for yeares, and 
that (you know) cannot bar her of her Dower. Rodes Juſtice JIf 
the caſe be ſo, then is on no cauſe fo nad P of her —_P - = a 
leaſe for years cannot be a Joynture. Quo# Peryam conceſſtt clearly, ,,- 
and ſayd that the Joynture ought to be a trechold at the leaffy, or 0- PEO jones 
therwie- it is no bar to the Dower, whereby Gawady moved another 


matter, 
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ARC N Afion upon the caſe was bronght for calling thePlain- 
ANSS tif falle perjured Knave ; the Defendant juſtified, becauſe 
& LANG? the Plaintit had ſworn in the Exchequer that the Defen- 
Y FEAVE dant had retuſed to pay the Subfide, where intruth he 
—rI<wyp had notſo done. The Plaintifreplyed , de ir'nria ſna pro- 
pria abſque talicaxſa, the Aion was brought in Lewdoy, and there it 
was trycd for the Plaintif, and great damage found ; and this matter 
Was allcged in Arreſt of Iudgement becauſc the triall was in Londen, 
whereas the Perjury was ſuppoſed to be made in the Exchequer : The 
Court ſaid, that the matter istryable in both Countics ; and it was 
anſwered again, that: Londex cannot joyn With any other County. 
Anderſon | Then is your Iffue vitious ; for when an Iſſuc is tryable b 
rwwo Counties, if they cannot joyn, then ought you to make ſuc 
an Ifſue as may be tryed by one oncly. And byallthe Court, this 


Tridll lecall. 


London cannet 
$a. 


y_ to have been trycd in Mradleſex , for there the Perjury is ſup- 
_ ed to be committed, whereupon the Iſſue is taken. Peryam to the 
erjeant of the Plaintif ] See if. you be not ayded by the Statute of 
9 q Walmiſley\It hath been allwayes taken, that if the triall 
evill, it is not ayded by the Statute of Jeofayles. Peryam ] Then 
are ye without remedy ; for you ſhall have ne judgement, Et fic fwit 
opimo Curie. 


ms 


2, 

Away came to the Bar, and ſhewed how a man deviſed his lands 
ppupayecy *'Y Ito ws Sons,and their heirs, and they had made partition by 
'8 Eliz. 3: ,, Word without writing : Tot C:ria, What queſtion is there init? 

59* the partition is naught without doubt. Redes| It hath been adjudged 
here, that if the partition be of an eſtate of inheritance, it is not 
yoou'by —_— Gawd) | But Ithink that when a man deviſcth his 

ands to his eldeſt Sun, and his youngeſt Son, in my opinion they 
are Tenants in common,becauſe the eldeſt ſon ſhall take it by deſcent. 
8 Peryam | But Ithink not ſo; for if a man makeagiftin tayl to his 
Deviſe in t9l eldeſt ſon, the remainder in fee , &c. Is not he in by the deviſe ? 
Of en bet. Gewa)] This is another calc. Peryam In my caſe he ſhall rake by the 
deviſe 


Foyntenant by 
#cviſe. 


(29) 
deviſe for the benefit of the iſſues,and in your cafe he ſhall it take by 
the deviſe for the benefit of the ſurvivor, and therefore I think thar 
they are Joyntenants. Anderſon] There is but ſmall doubt bur that 
they ſhall be I ; and there is authority for the caſe : And 
this at length was the opinion of the whole Court. 


—_ 
—_ 


3. | 
N an Action of Debt for Rent, it was fayd by Anderſon, If a man Appottion- 
make a leaſe of years reſerving rent, and the Leſſee for years make ment. 
a feoffment- in fee of parcell of the land, the rent ſhall be ap- 


portioned. 


—— 
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Emer came tothe Bar, and fa x to Anderſon, that in his abſence 1,,,, 

he had moved this caſe. An Alicn born purchaſeth Lands, and be- ; 
fare office found, the Queen by her Letters Patents maketh him a de- 
niſon, and confirms his cſtate, the queſtion is , who ſhall have the 
lands? Arderſon) The queſtion is, it the Queen ſhall have the lands 
of an Alien before office tound ? Fenner) Truc, it is, my Lord. An- 
derſon) I think they arc not in the Queen before office , and then the 
confirmation is good. Rodes] Itſeemeth that he ſhall take it one] 
to the uſc of the Queen, and then the confirmation is voyd. Fenner ] ,.. # purch 
In 33 {ib Af. is this caſe ; If the Nelfe of the King purchaſe lands, land _d ae 
and takes a husband who hath: iſſue by her, and ſhe dye, he ſhall be 
tenant by the curteſte. Amndeyſox and all the Court denicd that caſe of 
the Neiſe. Fenner ] | have heard lately in the Exchequer, that an 
Engliſh man and an alien purchaſed lands joyntly, and the alien dy- 7,,,,,..,.c 
ed, it was adjudged that the other ſhould have al yy ſurviving. An- by an alien. 
derſon, and all the Court ] Surely this cannot be Law; for itis a 
maxim, Nmullun tempus occurrit Regi. Peryam | It the Freehold be in 
the Alien untill office found, ifa treſpaſs be committed, who thall Treſpaſs. 
puniſh it ? for he ſhall have no Aion. Fenner) That is true ; and (0 
it is of a Monk if he bea difſcilor, and yet the freehold is in him. Monk, 
Shuttelworth And ſo it is of a perſon atteinted , and yet before office Atteynted per- 
found rhe frechold is not in the Queen. Rodes |] It is, Dyer 11 Eliz. ſon.. 
fol.2$83. If a man enfeoffee an Alien and a Deniſon to his uſe, that 
the Qicen ſhall have the moity, whereby it ſecm:th that the confir- Feofment t 
menr is voyd. Anderſon } | hold this rule for certain, that in every e. 
feoffment there is feoffer and feoffee ; and if there be a feuffee, he 
muſt of neceflity take, wherby 1 think the confirmation is good. Kades] 
Is this caſe hanging inthis Court, Fenner} No, Sir. Wirdher | 
Wherefore then.doe you-morve it in this Court? And afterwards the 
CE33 queſtion -- 
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queſtion being demanded of Shuttelworth by 'divers Barriſters, he 
made anſwer; Truly in my opinion It 1snot in the Queen before 
office found, and therefore I think the confirmation is good. 
Onuere. | 
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5. 
N Attorney of the Common Pleas brought an aGion of deby 
A againſt anothei, whereupon he was arreſted in the Country, and 
when he came to London, the Attorney cauſed him to be arreſted in 
Lendon for the ſame debt, and this was ſhewed to the Court, and the 
Attorney called, to whom Anderſon ſaid, if a man be ſued here for a 
dcbr, and after be arreſtcd in another Court for the ſame debt , the 
penaltic is fine and impriſonment, and that is both the law and the 
cuſtom of this Court, wherefore then have you done this? ſurel 
we will ſend you to the Fleet for your Iabour. Attorney } | beſeech, 
you, my Lord, conſider my eſtate. Anderſon )I have well conſidered 
it, and that is, tha' you ſhall goc tothe Fleet, and therfore War- 
den of the Flect take him to you. Windham | We will puniſh ſuch 
groſs faults in you more ſeverely than in others, becauſe you are an 
Attorney here, and your fault is ſo much the greater, by how much 
yon arc «kilful inthe law and cuſtoms of this Court, wherefore you 
{hall goe to the Fleet. 
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SSN the caſc of Sellerger, ic was ſaid by Anderſon, and 
SAY agreed by the Court,that if a man grant an Annui- 
Sg ty outof Land, and hath nothing in the Land, 
S925 that yet this ſhall be good to charge the Grantor 

> ina Writof Annuity; and in the ſame caſe it was 
allio agrecd by the Court, that if a mangrant an 
| Annuity toa Woman, who takes a Husband , and 
attcr Arrcrages do incur, and the Wife dye, fo thatthe Annuity is 
determined, that the Husband ſhall have an Aion of debt for the 
Arreraper, by the Common Law. Shattleworth'| This isnotremedi- 


© ed by the Statute of Arrerages of Rents, and then at the Common 


, \ 
[ 
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Law it is but athing in Action. Peryam | An Annuity is more than a 
| thing 


(31) 


thing in Aion. #/7»dham ] He may grant it over, ando the opini- 
on of the whole Court was, that debt was maintenable. 


2, | 
T the ſame day it was faid by Anderſen, and not gainſaid, that | 
As an Executor plead »e #nq; adminiſter come executor, yet after. =*ee#tor- 
wards he may take the Adminiſtration upsn him , and well enough 
bc Executor. 


— 
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: 3. 
N a Replevin by Boſcaguinſt Hawtrey, they were at Ifine, Termino _ 
Mic. p * 28. & 2 9. And Boſe had a _ facias in Termine Mic. Triall by 

retournable in Termino Hill. and after in Termino Hill. took an alias proviſe. 

retournable in Termino Paſch. and ſo awarded it in the Roll of fre. 

to the intent that the matrer ſhould not be tried at the Aſſiſes in Kent, 

and thereupon Hawtrey which was Avowant, moved the Court and 

prayed expedition , whereupon the Court cauſed the Roll to be 

brought in,and notwithſtanding that it was a Roll of Afic. Term, yet 

becaufe it was awarded the ſame Term,they mended the Roll,and a- 

warded the alias retournable the ſamit Term of Hl. 


tt HO 
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VEE: brought an Aion o* Treſpaſs againſt Welche guare 

clauſum fregit. Welche ſaid, that I. W. was feiſed and enfeoffed Travers. 
May, and ſoconveyed a title to himſelf, the Plantif replyed that 4. 7711-28. Eliz. 
his Aunceſtor was ſ{ciſed, and ſothe Land deſcended to him , Abſq; ys F087 « 
bee that 1. W. was ſcifed, and upon this Ifſue the Court was moved. 
Anderſox ] the ſcifin is not traverſable, but where it is materiall, and 
therefore clearly the Traverſe is not good; but Fenner cited a book 

in 2;Eaw. 6. that thejT ravers ſhall be good, but he ſtood not much up- 

on It. Snagg 27 Hen. 8. 4. Bro. [pleadings} 1. is contrary , bat the opi- 

nicn of all the Corrcclearly was that the Travers is not gocd. 


MR ——E 
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Man makes a Feoffment in Fee to the ue of himſelf and his - 
Wite,&@ alterizs corum dintins viventis abſq; impeticione vaſti VVaſt. 
darantibus vitis ipſorumthe Hucband dies, if the Wite (hall hold with- 
out impeachment of waſt or no was moved by the Serjeants. 4nd the 
opinion of all the Court was, that ſhe ſhall not be imp:ached 
ot Waſt , becauſe of the ſeverance, but otherwiſe if it had been 
Joyntly, 6, Fulwoed 


ul 
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{ lwood brought an aftion upon the caſe againſt Futwood, and de- 
| Trier that whereas a motion of mariage was between the De. 
fendant and a Widow in Lender, in conlideration that the Plaiatif 
ſhould'give his affent, that the Father of thoſe Fu/woods ſhould con- 
vey to the Defendant all his Lands and Chattells, the Defendant pro- 
miſed to pay the Plaintif ſuch a ſum of money as their Father 
ſhould aſſign. « Ac licet that the Plaintif had given his conſent, and 
that their Gig Father had aſſigned him to pay 37. yet the Deften- 
dant, &c. and he pleaded non aſſunspfit, and it was found for the 
Plaintif, and now Fenner ſpeke in arreſt of Judgement for four cau- 
ſes, Firſtthere is no conſideration, for the declaration is afſenſnm ſu- 
ww daret, ſo that hc is at liberty to give his aſſent or no : and ſo no 
perfe& conſideration. The ſecond is ac /:cet the Plaintif, &c. and 
doth not ſay i» fato that he gave his aſſent. The third is, that he doth 
not ſay that he gave his aſſent when the Father had thoſe Lands and 
Chattells. The fourth is,that in conſideration the conveyance ſhould 
be made to the Defendant, and it appearcth that it was made to the 
Decndant and his Wife. Shatrleworth ] To the contrary , we have 
alleged in deed, that he gavehis aſſent, and that is as much as if 
he had ſaid in conſideration that he gave his afſent. And mn 
that the conveyance be to both, yet it is in tay] to them, and ſo the 
inhcritance given to both. And therefore the which you allege 
is againſt you. And the Wife of the Defendant being in Court was 
very importunate, whereupon the Court moved an agreement, and 
the Plaintif was content upon condition that the Defendant would 
enter into bond, but the Defendant ſeemed unwilling by his flence. 
Anderſon | Wee have made ſtay to the intent todo the Defendant 
good, and he will not be content when more than reaſon is offered 
him, whereforc let Judgement be entred for the Plaintif. 


— 
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N a replevin by Gyvjes againſt Platleſſe the Defendant made Co- 

nuſance as Baylit ro Anne Wingfield, and theliſuc was whether the 
Land deſcended to Anne Wingfield, as Daughter and Heir ro I. W. 
and upon evidencethis was the caſe. The ſaid /. WY. was ſeiſcd of the 
Lands in queſtion, and divers o:her Lands, and by his laſt VVill de- 
viſcd all his Lands and Tenements to Anthony Wingfield of Londen 
Goldimith in Fee; and after and before his death, he made a Feoff- 
m-nt in Fee of the ſame Lands which he had deviſed to the ſame 4. 
W. anc[when he ſealed the Feoffur.nt he demanded » Will notthis 


hurs 
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hart my Wil, and it was anſwered again that it would not, and he 
ſaid, if this will not hurt my Will, I will ſeal it, and then he ſcalcdjic, 
and a Letter of Attorny to make livery, and in ſome of the Lands the 
Attorney made livery, but not of the Lands now in queſtion, and af- 
cer the Teftator died, now if the Deviſeec ſhall have the Lands or no, 
was the queſtion; for ifthis Feofftment be Revocation of the Will, 
thenthe Deviſe is void. And it was ſaid by rhe Counſell of Anze 
Ling field, that it is a Revocation. For if the Teſtator had ſaid that 
this (hall not be his Will, then it had been a plain Revocation, quod 
fuit conce[[um per Curiam, and then the making of the Feoffment 1s as 
much to fay, as that the Will ſhall not ſtand: but it was anſwered by 
che Court,that it appeared that the mind of the Teftator wag,that his 
Will ſhould ſtand, and when he made the Feoffment this was a Revc- 
cation in Law, and if no Feoffment had been made , there had been 
no Revocation in Law , and there is no Revocation in deed, for he 
faid if this will not hurt my Will, 1 will ſeal it, and allthough that 


the Attorney made livery in part, ſo that the Feoffment was perfe& peofment per- 
io part, yet for the Lands in queſtion, whereof no livery was made, fed in part. 


the Will hall ſtand, for a Will may be cffec&uall for Part , and for 
Part it may bs revoked, 'and the Gourt told the Jury that this was 
their opinion, and thereupon the: Jury found accordingly, what the 
Land did not deſcend to A. VV. qued note. And Fenner who was of 
Counſell with the Plaintif, before the coming again of the Jury to 
the Bar, ſaid to the Counlcll ofthe Defendant,that the Law was clcar 
againſt them. Allſo he ſaid to divers Barrefters afterwasd privately, 
that in the caſe of Serjeant Jeofrez it was adjudged, that where gne 
1:24 made his Will. and after one of his friends came unto him, and 
demanded of the Teſtator it he had made his Wil, and he anſwered - 
no. And he demanded again, will you make your Will, and hean- 
{wered no, and yet this was adjudged no Revocation. 


£ 


Ne Lea of Eſſex , was ſued inan Aion of Battery in the Com- Frivelege, 


_ 


dence , that the Defendant and others had thrown daggers at the 
Plaintif, and grievouſly hurt and maimed him in _— manner, 
and Peryams (aid to the Jury that they ongh t to conlider , that the 
Plaintif was put in fear ot his life, and had one of his hands;|maimed , 
and what damage he had ſuſteyncd by his Mayhem, and that they - 
ought to give damage as well for the fear and aſſault as for the May- 
hem, and when th: Jary was gone from the Bar, the Defendant cau- 
ſed the Plaintif tobe arreſted in the Kings Bench, for a battery done 
to him by the Plaintif before, and this was ſhewed to the Court, and 
F thereupo n 


Fmon pleas, and upon non culp. pleaded, it appeared uponthe cyi- Hattery. 
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thereupon they ſent tor Lea, and were gricvully offended with him, 
| for they ſaid that when a man isſucd hece, he ougnt ſafely ro come 
Privelegeds a g0 by the privilege of this place without vexationellewhere, 
ny” And Lea pleaded that he was 1gnorant of the Law, but the Court an- 
ſwered that igrorant ia \Hris non excuſat , and therefore they ſaid that 
they would puniſh him. and diſchaige the other. Then the Plaintif 
ſaid that hobad put inbayl tothe arreſt, and the Court anſwered, 
if you had not dune ſo we would have diſcharged you, but now we 
cannot, but they commanded Lee to releaſe his arreft, or gtherwiſc 
he thould ſmart for it, and Lea was well content to do fo. Anderſes ] 
Faw yet you (hall pay afinc here allſo, for otherwiſe we ſhall be perju- 
red, wherefore becauſe you are ignorant, you ſhall be fined at 
vj. . and Lea payed the v1). 1. incentinently, and went for to 
releaſe his arreſt . Redes |) You have eſcaped well, therefore ler this be 
a warning. 


9. 
Cooyboll Erween Smyth and Lane the caſe was ſuch. A. was a 2s vn 
Mib. a1-0 Bio Fee according to the cuſtom of a Mannot, whereof the 
2g. Ell Wh * was Lady. And ſhe by her Letters Patents let the Copy hold to B. for 
fo my | year, andhe granted his Term to the a: gm it by this the Co- 
; yhold be determined or no was the doubt, And it was agreed by 
:3 H.8. 30, b, the Court and all the Serjeants, that if the Leaſe had been made im- - 
| mediately from the Quecn to the Copyholder, then it had been 
a plain determination, but ſome put a diverfity becauſe the Paten- 
tee was not Lord of the Mannor, Peryem ] I think the Copyhold is 
not gone, for when the Copyholder hath an intereſt in poſſeſſion, and 
the orher in the Frechold, and the Patentec grants his intereſt to the- 
axe, ny what ſurrender can this be ? Anderſon } I willnot have 
it a ſurrender , but I will have his intereſt to be determined. For 
when he is a Copyholder, this is by Cuſtom , and when the Land is 
left, this is by the Common Law , and when this is grantcd to the 
Copyholder, ſurely he ſhall not have both. For he cannot have a Co- 
pyhold in the Land, and have the Land alſo, whereforc in my opini- 
on the Copyhold is gone. Peryam ] Pcradventure by the grant to the 
Patentec the Reri ſhall paſs if there be any, bur it ſhall be hard to 
make it a determination of the Copyhold, for they arc two diſtin 
and two ſeverall interefts. Anderſon *| By the grant made to the Pa- 
tentce the Rent ſhall not paſs, for he hath no Revcrſion. & ad- 
jornatwr. | | 


10. Qzare 
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I'©, 
ware impedit was brought by Speeet and his wife againſtthe Bi- 

AS of - mat, and 7m Deir} A. F. was (ciſed of the Man- = -—ohay 
ner to which the Advowlſon is appendant,and preſented, and deviſed" 
the Mannor to his wife now one of the Plaintifs , and the after took 
to husband Specer, and then the Church became voyd, and they pre 
ſented their Clerk , and the Biſhop diſturbed them- The 
pleaded that he claims nothing but as Ordinary, and that the Charc 
is with cure of ſoulcs, and confeſleth the title of the: Plaintif : And 
that they. preſented, but he alleged in. bar, that he examined their 
Clerk, and uponthe cxaminationy .Invenit enum fore ſchiſmaticuns in- 
veteratuns, 1othatby the Law of holy Charch he conld not admire 
him. Whereupon the Plaintif demurred in Law: Shwttelworth'] 
The Plaintif ought to recover. Firſt, I agree, that if it had been al- _ 
leged in certain wherein he had been a Schiſmatick, this had been a £7149. 
ſufficient plea to excuſe him, but as this is, it is ouherwiſe. For a: 
Schiſmatick is he which divides and ſeparates himſelf from the Re- 5<ifmaick. 
ligion and the Faſth cſtabliſhed. But this plea is inſufficient for the 
uncertainty, and therefore in 38 H.3.fol.z; Fitzh. Quare ingyed. 12 
The Earl of Arundell brought a Quare impedit, and the other yd, | 
that he preſented one to him who was perjured 'for certain'caules, pyrjuy, 
and ſhewed for what, whereby he was not aipcrſon capable, andſo 
it ſhould be in this caſe; and in 12 Eliz. Dyer fol. 293. ke ought 'to 
ſer down the diſability of the Clerk, and givenoticeto the Patron. Netice of diſ- 
And aliſo in Dyer 9 Eliz. fol.254, the Biſhop refuſed the Clerk becauſe ©! certarn. 
he was a haunter of Tavernsand unlaufull Games, &c. Er ob ea &' Tyern and 
diverſa alia crimina fuit criminoſus & inhabils , fc. Andthere the gaming. 
Plea was thought not good, becauſe that the faules alleged were not xe;1 js ir ſelf. 
evill in their own nature, but by the prohibition of the Law. . And Evil forbidden. 
allſo the Plea was nwght, becaule he had not ſhewed what the other 
faults were. And the reaſon wherefore the Ocdinary ought certain- 
ly to allege what faults the Preſentee hath, is, becauſe rhe Patron 
may preſent another unto him- who is not infe&ed withthe ſame. 
fanles, and how can the Patron tell that his Clerk. is diſabled for 
ſuch a fault, . when he doth not know certainly what the faule is ? 
Then if the Plea of the Ordinary be inſufficient, whether he ſhai#be 
a diſturber by his evill Plea, and it: ſeemeththathe ſhall; for ſo is p;4,,1., ;, 
the Book in 14 He. 7. fol. 21 b. &5 Hew-7.20.. Allſo foranother el pleading. 
reaſon the Plea is not good, for it is too general for the trial ; and all Tri«l, 
though that it may be ſayd that it ſhall not be.tryed by a Jury, but by 
the Metropolitan, .as perchance it ſhall be, yer ic is too generall ; for 
how can he know wherein he is a Schiſmatick, ſo that he may ex2- x ,viſhment of 
mine himthereof? as in — of Ward, ſuppoſing that ER a Ward. 
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fant holdeth of him by Knights ſervice, it muſt be ſhewed in certain 
by what ſervice - And allſo inthe caſe of Winbih the Plea was not 
good, becauſe he did notſhew in certain how [he was heir tothe v- 
ther ; and ſo I think the Plaintif ought to recover. Walmiſlezy to the 
contrary : And it ſcemeth the Plaintif ſhall bebarred ; F irſt, when 
a Parſon is preſented to the Biſhop 1t appears fully that the exami- 
nation of him appertains fully to the Biſhop, as itis expreſſed in 
the Statute De Articalis Clerr, de ideoneitate perſone preſentate ad be- 
neficinm Eccleſiaſticum pertinet exanuinatio ad judicens eccleſiaſticum , 
& ta haftenns uſitatum eſt, & fiat in futurum, For the cure of the 
Parſon is the cure of the Ordinary, as it is exprefſcd in 32 Hen. 6. 
He ſhall ay to him, Accipe cram tuam , & curam meam. Then if 
we ſhall be driven to ſhew wherein he is a Schiſmatick, and I think 
not ; for the Book of 38 E4. 3. fol. 2. which is vouched againſt me, is 
with me ; for there he ſhewed before what Judge he was perjured, 
which is very neceſſary ; for if i: be not before a Judge it is no per- 
jury ; but there he did not ſkew wherein he was perjured : Allſo he 
ſayd, that in 12 E/iz. inthe Biſhop of Norwich's caſe, the opinion of 
Walſh, that thoſe things which touch the manners of the Clerk, ſhall 
be tryed by the Temporall Court, but that which toucheth the learn- 
ing or ſufficiency of the Clerk, ſhall be tryed by the Spirituall 
Court. And in vain it thzll be to allege wherein he is a Schiſma- 
tick ; for this Court cannot judge of it, in proof whereof he cited 
the Statute of 2 Her. $. And he defined a Schiſin to be Recens diſſen- 
tio congregationis jure aliguo, but an Heretick is he which hath a habie 
therein, and is inveterate; ſo he concluded, that Schiſmaticas inve- 
teratus eſt Hereticus, © Hareticnus eſt Schiſmaticus inveteratus ; and 
he defined inveteratns to be, qui eſt wnilts & veteris nſus mmalitia. 
Andit the Biſhop had ſayd that he was an Heretick, he ſhould not 
nced to ſhew wherein, and for that he cited the caſe in 9 Edw.g.24. 
Bre. Depoſition. Where a Depoſition of A. was pleaded, there he 
ought to ſhew before what Judges he was depoſed, but not wherein. 
And what is the reaſon that he muſt ſhew before what Judge it was? 


| Surely, becauſe this Court may know to what Courtto write; and 


allſo thecaſc in 11 Hey. 7. fol.8. Bro.g. of the Union of Wamborongh, 
where it is pleaded, that concarrentibas hiis, &'c. and alllo hecited 
8 Ed.z. 24. wherc adivorce was pleaded, cauſa conſanguinitatis pro- 
wt patet inrecordo, and yet well: And allo he cited the opinions of 
Fitzherbart and Shelley, 27 Hen.$. 14. that an Aion upon the caſe 
doth not lye at the Common Law, for calling one Herctick, be- 
cauſe the Judges at the Common Law cannot diſcuſs it, and he 
grantcd the caſes put by Shattelworth, that where the matter is ifſu- 
able, there it ought to be certain, but not as this caſe is where it ſhall 
not be tryedby a Jury; And that which hath been ſayd, that the 

Archbiſhop 


(fg) 


Archbiſhop cannot examine him, becauſe he knoweth not wherein 

he was a Schi(matick ; this is not fo, tor the Biſhop which accuſeth 

him may inform the Arch biſhop, to that he may be well adviſed 

thereof, and ſol think judgment ſhall be given againſt the Plaintif. 
Anderſon |] doubt if the Writ be wel brought in the name of the Huſ- : 
band and Wife : For if the Husband have an Adyowſon in right of <xropr a 
his Wife, and the Church become voyd, and the Husband dye, the ite, 
Exccutors ſhall have the preſentation; and the Serjeant ſayd that 
there be many Books in thatpoint. Azderſon] I know it Curl but 


I doubt of the Law in the cafe. Allſo -I would have you to arghe it 
this be within the Statute of Demurrers, in 27 Eliz. For it this 
be not matter of ſubſtance, then ic ſhall goc hard with the Plaineif ; 


therefore let it beargued again another time. 


II, 

Ne Brook was Plaintif ina Replevin, the Caſe was ſuch: Tho. Copyhold. 

Speek was ſciſed of a Mannor, in which were Copyholds accor- 
ding to the Cuftom, and the place in which the taking was ſuppo- 
ſed, was a Copyhold ; and the ſayd The. Speek being fo ſeiſed, took 
to wife one Arne B. and dicd ſciſed, after whoſe death theſayd A. 
in the time of King Edw. 6. demanded the third partof the Manmor 
for her Dower, by the name of Cent. Mefſuagiorum,Cent.Gardinoruns,tot 
acy. terre, tot acr.prati, &c.and was endowed accordingly of parcel 
cf the Demeſns, and parcel of the ſervices of the Copyholds, and 
after ſhe granted a Copyhold, and if this be good was the queſtion ; 
for if ſhe had a Mannor the Grant was good, and otherwiſe not. And 
the opinion of all the Court clearly was againſt the Grant ;for when 
ſhe demanded her Dower, ſhe-was at liberty to demand. the third part 
of the Mannor, ors the third part of Cent. Meſ. Cent.Gard.Cent. acr.Cc. 
and when ſhe demiandcd it per nowen Cent. Meſ.Gc. ſhe could have no yymancy a cor 
Mannor: For a Mannor cannot be claimed except by his name of poration. 
Corporation,as 4vdcrſon termed irt,and not otherwiſe;and then Cemt. 
Mel and Cert. acr. fc, cannot be ſayd a Mannor ; aud thenthe Grane 
of a Copyhold by her which had no Mannor was utterly voyd ;ang 
this was the opinion of the Court clearly. Quod nota. 


_ In —_—_— —_—  ——— — — 


Il'2, ; | 
Huttelworth ſhewed how one Knight was Plaintif in d Replevin , P/xc. 
and they were at ifſuc upona preſcription for Commonin New+$0 A[?!. 4% 
ton appendant to land in another place, and the venue was of New- 
ton onely, and it was found for the Plaintif, and he'prayed hisjudg- 
ment, for the tryall may be in the oneP y as well as intheother,, | 
3 as 


( 38) 


Sonuity. as in annuity where the ſeifin is alleged m one County, and the 
Church in another, it may be tryed in any of the Counties. Au- 
derſen | But we think otherwile, for it ought tobe cf _——_— 
when the matter ariſcth in both; and if: they had becn in ſeveral 
Counties iojn, Counties, the Counties ought to have joyncd.” Shattelworth+) So 
1s 30 Ed. 4. fol. 10. Bur our caſc being after a verdi®, I think we 
ought to have. judgement. Andcrſon and Wirdham ] The verdi& 
doth not amendthe matter, if it be miſ-tried, as this caſe is. Redes 
agreed that it wasa miſ-triall, and therefore cvill, and that miſ- 
triallsare-not helped by: the Statute of Jeofayles. Shnttelworth 1? 
agree tothat, if you ſay that the triall is not-good. Windham ] So 
New Venire we ſay. Then Shwuttelwerthadyiſed his Clicnt to take a new Venire 
facts.  — facias. 


Myiſ-tr 14], 


Ti »” 
The Lord WW Akefield brought a Replcvin againſt Coftard, who avowed for 
Comptons damage feſaunt, and the Plaintif preſcribed tor Common , 
caſe. that all the inhabicants of Dale, except the Parſon and infants, and 
Preſcription ſuch a houſe, have uſed to have Common in the place.. The Avow- 
for Comm. anmfſayd that the houſe whereunto the Phaintif claimed Common, 
was built within thirty yeares laſt paſt, and it he may have Common 
ro thisnzw houſe by pretcription or no was demurred in judgement 
in Michaelmas Term , and then Shattelworth argued for the Plain- 
uif that he ſhould have his Common by preſcription, but not of com- 
mon right. And Gawady argued tor the Avowant, that the Plaintif 
ſhall not have Common, becauſe the preſcription. is againſt all rea- 
ſon, that ke ſhould have Gommon time out of mind to that which 
is butof thirty years continuance: And allſo he excepteth the Par- 
fon, and infants, and ſuch a houſe, and by the ſame rcaſon he may 
| except all, which is not good. Then anc of the Judges ſayd that if 
Aniicat inhe- this be good, hereafter there ſhall be no Common for the ancient 
ce ovment, Iababitants. Peryams] By ſuch a preſcription he ſhall for ever barre 
— *11i-e the Lord from impreving any Common, which is rio reaſun. Awe 
' derſon | All Common is intire; for if a man have Commonto three: 
Mcſuages, and he infeoffee one man of one Mcſuage, and another of 
the ſecond, and another of the third, the Common is gone. And 
by this reaſon allſo the new houſe cannot have Common. And now 
thisT erm Gawdy demanded of the Court if they were reſolved inthe 
oynt. Anderſen ] Weare all agreed that the preſcription. is utter- 
voyd; for it is impoſſible to have Common time out of mind for 
a houſe which was built within thirty yeares, and then he com-- 
manded to enter judgement, if nothing were ſayd to the contrary. 
bys the next day. Shaitelwerth |) We have Gaydall that we can ſays 


my. 


5 


4% 
my Lord.eAwderſorjThen let judgment be entred againſt the Plaintif. 


—_—_—— 


I 4. 

>Nagg ſhewed how the Earl of Kexr had broughtan aftion of debe 
Jagainſt a Londoner for rent behind, and ſhewed how the Counteſs 
of Derby was tenant in Dower of this land, and took to husband the 
Earl cf Kent, and that Hewyy Earl of Derby had grantcd itco the 
Earl of -Kent habendam after the death' of the Counteſs for certain 
yearcs, and he ſhewed how the grant was made by the name ofa 
reverſion alſo, and that the Tenant had attorned, and alleged the Leaſe in rever. 
death of the Counteſs And the Court ſaid that the Attornment fon, Grant _ 
isnot neceſſary, for it is but alcaſc in reverſion, and then no rent reverſion, diffe- 
paſſcth thereby. Anderſon )If you had been privy to the caſe of Tal- !*ace. 
$05 in the > ra » you would not have moved this doubt. 
Peryaws | Itis allſo the very caſe of Throckmorton in the Commen- 
taries. Smagge | Buthere in my caſe he hath granted it by the 
name of the reverſion allſo, and then the reverſion will carry the 
rent, Cyria ] Then is your grant voyd ; for a man cannot grant 
his reverſion » habend. after the death of another; and therefore, - 
gunacuuyne via data, you (hall have norent. And thereupon Swag ge 
cont 1cnit cum rubore. h 


Grant. 


mm 
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| I5. | 

Omnn(ay was Plaintif in debt upon an obligation againſt Hyly- Jeofavle. 
ard, 6b the Defendant ad the Statute of Uſiry, decent Jef 
it was made for theſale of certain Copperas, and he took more 
than was limited by the Statute, and that it was made by ſhift and 
cheviſance, and other matter he alleged to prove it within the Sta- 
tute ; the Plaintif replyed, that it was made upon good conlidera- 
tion, and traverſcd the delivery of the Copperas, which was an eyill 
ifſue clearly, and it was found for the Plaintif, and this was alleged 
in arreſt of judgement, and yet for that there was an ifſue tryed, all- 
though it was miſ-joyned, the exception was diſallowed, and judge- 
ment was given for the Plaintif. 


Ifſue mifgned.' 


| 16. 
A N Ation of Debt was brought upon the Statute of Puryeyors, [/ve. 
becauſe he had cut down Trees againſt the form of the Statute 
of 5 Eliz. The Defendant pleaded not guiky, and it was moved 
that this was an evill iflue; for he oughc to bave pleaded nil debet ; 


and the Court commanded him to plead mil deber. 
17. Walmiſley 
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75 
\ \ T Almiſle; ſhewed how the Lord Azderſon is Plaintif in an 

Aion of Treſpaſs 2gainſt /4/d, who was Tenant for Jife,and 
they were at ifſuc, and the Venre fac. iſſued in AMichaelmas Term, 
and now this Term the Defendant prayed in ayd, which he fayd he 
ought not to doe, becauſe they have furceaſed their time ; for they 
ought to pray itwhen the Venire facias is awarded, or otherwiſe 
they ſhall not have it; and he cited for that P_ 15 Edw, 3. And 
the'Court was of the ſame opinion, that he ought then to. pray it, or 
nor at all. | 


19. 

Writ of Error was brought upon a judgement given in London, 

A and this was 'the caſe; Sir Wolftan Dichrey Alderman, brought. 
an Action ot Debt in Leyden againſt Alderman Spexſer tor rent behind 
upon a Leaſe for years made to Spenſer by one Baechas, who after- 
ward; granted the reverltion to Dicksey, and the Tenant attorned, 
and the rent was behind, &e. Spenſer pleaded in bar, that before the 
grancot the reverſion to Dicksey, Bacchus was ſeited, and ſhewed 
the cuitum of Lexydon, to make inrolments of deeds indented, and 
then ſhewed that before the bargain to Dickgey , he bargained the 
reverſion to him by parol!, and ſy demanded judgement, fr attie, Cc. 
and this plea was entered upon record, and hanging this ſuit, D:ck- 
ſey entred into the Land for a forfeiture of the term , becauſe he had 
claimed a Fee {imple, and Spexſer re-entered with force, and his ſer- 
vant with hin, but not with force, and thereupon Dickey brought 
an Aſliſe of fre(Þ force againſt them in Lonxaor, and all this matter 
was there pleaded, & adjudged that it was a forfeiture of the term,& 
the Jury gave damages,and the Court increaſed them,and the judge- 
ment trebled as wel the damages increaſed as the others,and allſo the 
ludgement was qud preditti defeudentes capiantirr,c. and thereupon 
Spenſer brought aWrit of Error,and afligned Error inthe point of the 
[udgment, becauſe it was no forfeyture.And allſo becauſe the Dama - 


-ges increaſed by ihe Court were trebled. And allfo becautc the judg- 


ment was Caprianter where but one was a Difleiſor with force,% ther- 
tore it ſhould be Capintier. Shuttleworth) There is no forf:yture made 
by this Plea before triall had thereof. For if in Waſt the Defendant ſay 
that the Plaintit hath graqtcd vyer his Eftate to another, this is no 
forteyture, ſo inCleres calc, if he ſay that another js next Heir, 
this is no forf-yture. And in 26 E/:z, here wasa caſc ina .quod juras 
clamat,ithe Defendant pleaded an Eftace tayly and after at the Alliſes, 

| he 


C0 


he confeſſed but an Eftate forLife, and yet this was no forfeiture. 

Curia ] Nene of us do rememember any ſuch caſe here. Walmiſley ] 

Surely the caſe is fo, and I can thew you the names ofthe parties- 

Ander ſor: | 1 will not believe you before my (elf, and I ant ſure that I 

never heard of any ſuch cafe. Peryams JIf any ſuch caſe had been here 

we would have made a doubt therof,for there are Authorities againſt 

it, asin 8 Eliz. & 6. R. 2. Pleſengtens caſe. Shmttleworth } Allſo they 

have ſaidrhat the freſh force 545, and infra quarentenamyflicit qua. 
dragints ſeptimanas , and the quarentena is but godayes. Curia ] Warentene. 
That is no matter,for the ſlicet is but ſurplaſage , and ſo no cauſe of 5*#!? « ſure 
Error. Shwttleworth ] If a man difſeiſe another without force, he ſhall Peuſoge. 

not be taken and impriſoucd,and therefore for this cauſe the Judge- 
ment is erroneous, and allſo the coſts encreaſed are trebled , and 
therefore erroneous, and cited 22. Hey. 6. 57. Anderſon \Inan Aﬀi- 
on ot Treſpaſs, It the Defendant pray aid of a ftranger, this is a for- 
tciture, and if it be counterpleaded, yet it is a forfeiture , then ſhall 
the deniall thereof make any change in the caſe ?ſurcly no, in my o- , 
plows And I ſay that Atts which come from himſelf are forfeitares , > 3 _ 

ut Collaterall Acts, as in the caſe of Waſt are not. Walmiſſey ] In 22 p;jfrrexe, 
Ed. 3. 13.the Tenant ſaid that the Grantor hath releaſed unto him, 
the ledamonr ſhall be but that he ſhall Attourn. And allſo he cited 

3 Ed,g.% 33 Ed. 3. &18 Ed. 3.8% 36 Hen. 6. &34 Hen. 6. fol 24. to 

prove that it ſhall not be a forfeiture before triall. Anderſon | If one Quid juris dle- 
who hath no Reverſion, bring a quid juris clamat aganſt Tenantfor my 4 

life, this is a forfeiture of his Eſtate, and 2s you have faid, if in V Vaſt 

the Tenant plead the Feoffment of the Plaintif, or #9» dimſit, true it 

is that theſe are no forfeitures, for you know well enough that a 

Feoffment is no Plea, and then it is void, and to ſay ex dimi/it is no 

forfeiture. Peryam || The Judgement given in Plefrgrows caſc is not 

well given, for it ought to have been, quod pro ſciſina r Acorn {5 volunt. 

as in the caſe of Saunders againſt Freeman, and he cited 10 Edw. 3. fol. 

32. to that intent. Yyndam | The doubt which I conceive is for that 

he pleads a cuſtom in Lox#ex for the inrollment of Deeds indented þ 

_ he ſheweth that his bargain was by parol , and therefore void, 

and then no forfeiture, as it in Treſpaſs a man prays ayd, as by the | 

Leaſe of 7. $S. and in the concluſion prayes aid of . N. this is void. Prajing in 9d. 
Anderſon ] Allthough that it be ſo, yer the pleading is, thathe bar- 

gained the Reveriion, and then this is good by parol in Londoy, 

therefore there is no doubt In that point. Y#almiſley ] The Books in 
15 Ed. 2. 25 Ed. 3. Import] that Judgement ought tobe given be- Forfeiture be- 
tore any forfeiture can be. Caria } Without doubt he may take ad- fore Pudgement. 
vantage thereof before Judgement, as well as atter, if the plea be en- 

tred upon record. Wyndam ] For the point of capiartsr, the Book Is 


in 2.116, Aſſ. P1. 8. Br, impriſes. 30. & ing. lib, Af, & 12, bb, Aﬀ. Pl. 
(G) 33 Þre. 


Aydin Treſpaſs. 


( 42) 
Preent Difſer- 2 2? Br.impriſon.qc. Anderſs A Two may be Diſſeiſors 3 and the one with 
ſr, aſen', force and the other not, as if | command one to makea Difſeiſin, 
Dffereni®. and he makes a difſcitin with force, and allſo if one enter with force 
to my uſe, and aftcr I agree, he is a Difſcifor with force and I am nor 
fo, and thoſe caſes will anſwer the Books of Aſliſes, for in thoſe Ca- 
Prebens. ſes they were preſent, but in theſe not , and fv I hold that he which 
is preſent when force is made, isa Difſeiſcr with force. Then it was 
moved if the Statute of $ Hen. 6. doth extend to frcſh forces. VYyn- 
dam | It doth extend to them by expre!s words, and Fle:twood cited a 
raſe in 44 Eovw, 3.32.that an Attaint lieth of freſh force. Then for the 
other naatter of trebling of damages increaſed, the Court made no 
doubt but that they ſhall be trebled, and they ſaid that fo it was late- 

ly adjudged here ina caſc of Staffordſhire. 


£ . _ — — 


: 19. 
Cbaltenge. - Uckering ſhewed how ain Attaint was brought upona falſe Oath 
madc ina Replevin, where the Defendant made Conulance as 
Baylcy to one H#ſſey, and in the Attaint ſurmife was made that the 
Sherit was Coſen to Haſſey, and thereupon prayed Proceſs to the 
Coroners, and P#ckering moved that no Proceſs ſhould ifſec to the 
Coroners, for Hafſey was aot party to the Attaint, and then this is 
but matter of favour, and he cited 3 Hez. 7. And all the Court accor- 
ded with him , that it is but matter of tayour onely, and no ſur- 
miſe to have a,VVrit tothe Coroners,but YVValmiley would have puta 
Leſſee pur «ns, difference between Leſſee for years and a Bayleyyfoy.as he pretended, 
inthe caſe of a Bayley, it ſhall be a principall challenge, but not in * 
the other caſe; but all the Court was againſt him, and that it isno 
principall challenge in the one caſc nor in the other. The laſt day 
of = Term it was moved again,and the Court was of the fame mind 
as before. | 


1/ 


| Ar 20. 
vowſen. Na Omare impedit , it was ſaid by Anderſon, and agreed by all the 


Court, that if a man makea Feoftmentin Fee of a Mannor with- 
out deed, and withont ſaying ( With the appurtenances ) yet the Ad- 
vewſon ſhall paſs, and cited q He», 7. where it is adjudged that it 
is parcel] ofthe Mannor, and licth in Tenure, 
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N an Action of debe Anderſon cited a caſe which was before him at | 
I the Aliſes in Sewerſetſhire, an Attion of Battery was brought in Pleading, 
Loxdon, and a Juſtihcation made in Somerſetſhire, + bſq; hoc that he 
was guilty in Loadon, and the Plaintif replyed de injuria ſua propris 
1bſ7 ; tali cauſa, and Anderſon (aid that a man ſhall never plead, de 
{an tort. demeaſne : where the matter ariſcth in a Forein 


_ Country. 


23% | 
N efeftione firme was brought by Clayton againſt Lawſon, the De- Paw 
tendant pleaded in Bar, a Recovery had in the Kings Bench a- © * 
rainſt the Leſſor of the Plaintif., And Ferxer moved that it ſhould be 
no Barno more than in Treſpaſs. Arderſon ] I think it to be a good 
Bar, For this Aion is as ſtrong to bind the poſleflion, asa Wrir of 
right is tobind the right. YV/yndam ]I think it is no Bar no more 
than in Treſpaſs. Arderſor | This is morethan an Aﬀion of Treſ- 
paſs, for in this he ſhall recover his Term. Rodes ] This caſe was mo- 
ved the laſt Term, and the opinion of the Court then was , that it 
wasa good Bar. Ferner | True it is, if it were between the parties 
themſelves; but here the Plaintif is but Leffee to him which was 
Barred. Anderſon ] Allthough that it be ſo , yet he claymeth by the 
Leaſe ofthim which was Barred, and during the Leaſe of the other 
his Leſſor could have no right, and what ſhall he have then ? Femrer }] 
That which is between he parties cannot be anEſtoppell tothe ,. - 1 
Plaintifthere which is but a ſtranger. Anderſon ] I know that he ſha]l angel. 
' Not plead it by way of Eſtoppel], but he ſhall conclude Tadgement / 
. Aftio,Peryam Jt inan Aﬀilc a Recovery in another Aﬀiſe be pleaded Aſpiſe. 
in Bar, he fhall not conclude by way of Eftoppel], but Tydgement þ& 
Aftia, and there he is driven to a higher Aftion, and fo herezand the 
Law ſhall never have end, if after a man is Barred in his Aion, he 
may bring the ſame Ation again , therefore I think it a good Bar , 
and that he is drivento a higher Aﬀtion. VYyndam | Leffee for yeas 
can have no higher Ation. Anderſon & Peryam ]17 one which hath 
a Leaſe for years and no more, enter upon- him which hatha good Tenant for 
title, he is a diſſeiſor ofall the Fectimple. I/yndam | If two claim by 1*«rs dieifor of 
L.caſe from one man, and one bringeth an Ejeitione Firme , and is pam _ 
Barred, what Aftion ſhalt he have then? Anderſon | None , for he ""** 
hath no Right, F/yndam 7] That is hard. Anderſon ] What Aion 
ſhalt he have which is Barred in Formdone? ſurely none, Femer | 
This is another caſe. Anderſon } Aliquantulum incenſur , truly it j5 a 
| 2) plain 


(44) 
plain caſc that he {tall be Bared, whereunto Peryar: and Roaes agreed 
clcarly. 


A 


=Y . 


View N a precipe quod reddat, the Tenant demanded the view, and an ha- 
bere facias viſmm ifſucd , and the Tenant ca:nc notto the Sherit to 
take the view, it was ſaid by the whole Court, that the Sherif may 
ret uin, that none came to take the view, and he ſhall never have 
the view again. Anderſon | The habere fac. viſums is the ſuit of the Te- 
nant, and then when he doth not come to take the view, this is a de- 
fault, and then good rezſon to exclude him from the view. Gaway | 
Such a retourn was never ſeen before, and therefore it isto be noted , 
the caſe was between Hee and Hoo ftorLands in Norfolk, 


Mu 


——_— — 


24. 
Apport10%e | ravnn VFiſeman of the Inner Tale. brought an Aion of debt a- 
ment. gainſt Thomas VVallenger, the cale was this. A man ſciſed of three 
2cres of Land inFee, makcs a leaſe, reſerving xxx.1. of Rent, and 
after deviſed the Revertton of two acres to a ſtranger, and the third 
acre deſcended to the Heir, and he brought an Ation of debt for 
xij. d. being behind , and Puckering moved if they were agreed of 
Rent extint by heir judgement in the caſe. pe bo ]If a man Jet two Acres of 
thegrant of Landrendring Rent, and grant the Reverſion of one of them, all the 
part of the Re- Rent is gone, as it is in Dyer, and at the Common Law , before the 
verfion, Statute of W. 3.there was no apportionment, and the Statute ſpeak- 
cth of no ſuch apportionment as this is. Rodes ]Surcly no Book in 
all the Law will warrant this apportionment. Ferrer | Yes Sir, 5 
Ed. 3. Ifamanhavea Rent of xx. f. and grants parcell thereof, and 
: the Tenant Attourns, this is good. Roges | This 15 another caſe. But 
ſhew us the caſe which was in the Kings Bench againſt the next Term. 
& ad'ornatur, but the Plaintift ſaid then to divers Barrefters that ſuch 
a caſe was adjudged with him inthe Kings Bench. Paſch xxviij. El:z. 
Rot.341.between. Wiſeman and Brewer, and another caſe in the Com- 

mon place, Londen, Rogers verſus Hunt, Paſch. 16 Eliz, Rot. 15 44. 


| 25. 
| A Quare impedit was brought by Beverley againſt Cornwall,ywhich 
| was the Preſentce of the Queen , and the Plaintif had 
| Judgement to recover, and now the Queens Serjeant ſhewed that the 
Plaintif is outlawed, and praycd that he Writ to the Biſhcop mighe 
be ſtayed, and that they may have aſcire fac: as for the Queen, toſhew 
whcereforc 


Vilary. 


(45) 


wherefore ſhe ſhall not haye Execution of this Judgement. Walmyſley] 
This cannot be debated now, for the Plaintif hath no day in Court, 
after Judgement, and this is but a ſurmiſe, Cyria] The Record here 
before us 'tcitifies that he is outlawed. YYalmyſky ] Yetitis 
but their ſurmiſe that he is the ſame perſon. VYywdam] In, debt 
upon an Oblig: If the Plantit be outlawed, the Queens Serjeants may 
pray the debt for the Qucen; and yet this is but a ſurmife. And the 
opinion of three Juſtices' was ( for Anderſon was —_— they 
ought to ſtay Execution , but how. Proceſfe ſball be awarded, or it a 
Scire ſacias (hall ifſue againſt the Plaintif or no, they would be advi- 
ſcd for the ccurſe thereof, but Peryam thought that: they might have 
a Scire facias againſt the anticnt Incumbent. 


x 


A Omnare impedit was brought ” Gerard,and declared that his An- 
ceſtor was ſeiſed of the Mannor, to which the Advowlſon is ap- 
pendent, and preſented, and dicd ſeiſed, and the Mannor deſcended 
to himy and fo he ought to preſent, the Defendant pleaded in Bar , 
that the Anceſtor of the Plaincif was joynt ly ſeiſed with his Wite, 
and that ſhe (urvived,& for default of her Preſentation th: Lapſe ac- 
crued to the Biſhop, who did collate. Abſq; hec that he dicd ſole ſci- 
ſed, and it was moved by Gaway that the Traverſe ſha} be naught , 
tor he 1.ad ſufficiently anfwered to him before. - And the opinion ot 
the Court ( Anderſon being abſent Y) was that/the Traverſe is void, 
becauſe he had confeſſed and avowed him before, and cited 5 Hem. 
7.11. 12. Bro. tit. Traverſe ſars ceo 13. 


——,.—_— 


47; | 
P Y»gham brought an Action of debt upon an Obligation againſt 
2 DoRor Squire, and the Condition was, that if the Defendant did 
obrein a good grant of the next avoydance of the Archdeaconry of 
Stafſora, 10 that the Phintif mightenjoy it, that then, &'c. and the 
Defendant pleaded that he had obteined a good grant of the next a- 
Yoydance, and in truth fo he had,but the anticne Incumbent was cre- 
ated a Biſhop, whereby it pertcincd fo the Queen to Preſent, ſo that 
the Plaintif could not enjoy it, and therefore the Plaintif moved the 
Court that the Defendant ſhould amend his plea, and the Court( An- 
derſox abſente ) commanded him todo ſo, for it ſeemedunto.them 
thac the Obligation was forfeit... Gawdy moved for the Defendant 
that whenthe Archdeacon was made a Biſhop, the avoidance per- 
teincd to the Queen by her Prerogative, ſo that it was become im- 
poflible, but nevertheleſs he took day to amend his Plea, - 
e 
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fyrth, 


4 11 ement. 


The incurnben” 


Pairen,. 
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i. 
CRRAPCS H Firſt day of this Eaffer Term,Sir Chrijtopher Hatton, 
©71 £5S Knight, late Vicechamberleyn to the Queen, and Cap- 
"24 tain of the Guard, rode from his houſe 1n Holborn, the 
TR Lord Barobley Lord T reaſurer being on his right hand, 
x& and the Earl of Leiceitey on his left hand, and the Gen- 
tlemen Students cf the Inner Templeattending upon him,(becaulſt he 
was cone of theſame Houſe) and with great Honor he was brought to 
V/eſtminfier Hall, and there in the Chancery ſworn Lord Chancellor 
of England, according to the Patent and Seal delivered unto him the 


Sungay betore. 


He Queen brought a Qmnare impedit againft the Incum- 

F bent and the Biſkop, the Biſhop pleaded that he claimed noth ing 
but as Ordinary , and thereupon Judgement Formall was given a- 
gainſt him, ſed ceſſet executio, &c. the Incumbent pleaded in bar, 
whereupon they were at ifſue , and this iſſue depending, the Incum- 
bent dicd, and now Gawady moved ifthe Writ ſhould abate againſt the 
Biſhop or no ? and V/yndam and Peryam clearly that it -ſhall abate ; 
but it the Plaintif had averred the Ordinary to be a diſturber, then 
Judgement ſhould have been executed; but now he claiming nothing 
but as Ordinary, and thereupon ludgement given,which is but con- 
ditionall upon the Plea of the Incumbent, it ſecmeth that the Writ 
ſhall abate, tor there is none now to plead againſt the Queen ; Burt if 
the Biſhop had been averred to be a diſturberzthen it had been othes- 
wiſe, and Peryam reſembled it to the caſe of 9 Herz. 6. where it is 
brought againſt the Patron and the Incumbent,and the Patron dieth, 
or the Incumbent, the Writ ſhall not abate againſt the other. But 
they commanded him to move it again, when the Lord Anderſon was 


preſent. 
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. 3- 
\ Jeftione Firme was broughtby King againft King and others, who 

Þ Zieaded not guilty, and now the Tu appearcd, and the Plaintif Savender. 

declared upon the Leaſe of one Weft.Gaway for the Defendant ſhewed 

that bctare the ſaid Leaſe, YYeſt had made a Leaſe for (1x yeares, 1o 

that daring that timethis Leaſecould not be good: the Counſell of 

the Plaintif confeſſed the ſaid Leaſe for fix years , but ſaid further 

that it was ſurrendred. VYyndan demanded where that ſurrender 

was made, and it was anſwered in.Loydon, and the Land lay in Efex. 

Was the ſurrender ( ſaid VF yndam) made in Lodo, and he gut of 

poſſeſſion, andthe Land iaiE ſes? What ſurrender call you this ? And 0 of pſeſi- 

the Juſtices laughed at this evidence, and (@ did the Serjcants for the wy 

Detendant , concluding thas it was not good 'without queſti- 

on. And ſo thePlaintifwas Nonſuite , aud the Iury diſcharged 

incontinenthy. | | 


ITO 


— 
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Hmuttleworth ſhewed how Holleften was Plaintif inan Eje{:exe 

Firwe, and declared upon the Leaſe of one Pinchine, to which the 
Dcfendant ſaid, that-before P. - had any thing &'c. one E. Roberts was 
(ciſed in Fee in right of Fayth his Wife, and ſo being ſciſed, ;:made.a 
Leaſe to the ſaid P. If the ſaid E..R. ſo long ſhould live, whereby P. 
being poſſeſſed, made a Leaſe to the Plaintif, and ſhewed that rhetaid 
Rober ts was dead, and the Defendant as ſervant to the ſaid Fayth en- 
tred and Eje&ed him, now he demanded what he ſhould Traverſe in 
this Plea.YYyndam } This isa thitting Plea. Fexyan 41s this Plea truc? 
. Shattleworth ] No Sir, Peryamw] I hen;you may. trice him upon this 
Plca, for you may-Traverſe theiſcifta.in the right of his Wite without 
doubt, or you may :T averſe; any 'other part thereof, and //yndan 
and Rodes agreed clearly thereunto for the-ſeilin ( Anderſo* 
abſente ) | 


Trave?;. 


——_ — 
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5. | 
A NAdionof the caſe was bronght upon an Aſwmpſ/t, the Deten- Jeof ayl. 
A dant pleaded nou Aſſumpfir,and the iſſuc was foundfor the Plain- Fn: 
tif, and now Gewdy ſpoke. imarreſt of Judgement, becauſe the Plain- 
tifhad atledged no place of the A/[amp/ion, and he {aid.that when an Fs Place of 
Idue is miſ-tricd, it hath been adjudged here that-it.is not helped by 5+ 4fmpſen, 
the Statute , and here is no place alledged, whereuponthe T ryall 


may be. Peryam ] The opinion of many hath been. that the y_— 
| a 


Conkdera- 


1187, 
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Scandal. 
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ſhall be taken moſt ſtriftly, but in my opinion it ſhall be taken moft 
liberally, ſothat it a verdi@ be once given, it ſhall be agreat cauſe 
that ſhall hinder judgement, whcrefore allthough no = be 
ſhewen, yet when it 1s tryed and found, it ſeemeth, that he ought 
to have judgement ; ard 10 was the opinion of the Court, Arderſou 


— 
_——— _— 


6, 

A N Afton upon the caſe was brought in Staffordſhire by Whor- 

\ wood againſt Gybbons, how in an account between. them, the 
Defendant was found in Arrcrages, and in conſideration that the 
Plaintif diferreret drew ſolutionis debiti predifts per parvum tempur, 
the Detendant did affume to pay it, and upon No» aſſumpſit pleaded, 
it was found with the Plaintif, and it was alleged in arrcſt of judge- 
ment, that this was no conlideration. And the opinion of the whole 
Court ( Abſente Anderſon) was, that inſomuch as the Proviſo was 
made by him by whom the dcbt was due, that it is a good conſidera- 
tion, and that it is a common courſe in Ations upon the caſc a- 
gainit him by whom the debt is due, ro declare without any words 
21 coxfideratiove. And allthough that Gawdy moved that parvum rem- 
pxs may be three or four hours, or dayes, which is no conſideration, 
yet for the cauſe alleged, the Court fſayd that they ſaw no cauſe to 
ftay judgement. 


ren 


_— 


N Attion upon the caſe was brought for theſe words , Thos 
deſt harbour and maintain Rebels and T raitors ; and the ifſuc was 
found tor the Plaintif, and the judgement was centred by the Preg- 


notary; yet notwithſtanding Walmſley moved the Court to have re- 


you unto it, for the Aion was not maintainable ; for if a man 
<-p Theeves, and do not know them to be Theeves, he is in no fault, 
and av Aion for theſe words will not lye, and the Plaintif hath 
not averred that the Defendant ſayd that the Plaintif knew them to 
be Traytors. Peryam ] The Attion inthe Kings-bench was, that 
the Plaintif kept Theeves ; and there if there be no ſuch averment, 
the Action isnot maintainable, but here is the word Maintain, and 
that word implycth a thing prohibited, and therefore not ſufferable, 
and therefore 1 think the Attion is maintainable,and by the opinion 
of V/indham, Peryam, and Redes the Aftion was well brought( Ander- 
ſon abſente propter egritudinew.) 


8.An 
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, 8. 

N Aftion upon the cafe was brought by Richard Body againſt Conflaerati- 
Aa. and declarcd that whereas Kary Raleigh was indebted to *”* 
Body in 14]. and the ſaid A. was indebted to Raleigh in 50l. in con- 
fideration that the ſaid K. R. allocavit eidems 4. 141. & promiſit ci ad 
exenerandum exndenm Ade 1.41. parcell preditt. gol.the Delondane did 
aſſume to pay tv the faid Plaintif the faid 1 41 and the Gourt was 
moved if this wcie a _ confideration'to bind'the Defendant, 
And the opinion of all the Court (Anderſen abſente) was, thac the 
Conſideration was good, for that he was diſcharged of ſo much a- 
gainſt Raleigh, and Raleigh might alſo: plead payment of the 141. 
by the hands of the Defendant. | * "Re 


jw 


— —_ 
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4 | | 
N Adtion of Aſſault and Battery was brought, and the Defen- k 
A dang. was condemned by wibil ticir, and "Motcawbnquice > = 
damages went forth, and then the Attotrney of the Plaincif diced, 
and another Attourney without Warrant prayedthe ſecond Judge- Warren. 
ment and Execution, if this ſhall be error ' or no it was m y 
Fenner, And the Court gavethcir opinion thar'if inan ation after 
Judgmentthe Attou dyc, 'a new Attourncy may pray Execa- 
tion without Warrantybur- in this:caſe' be that he died before 
the ſecond Jadgomenty it ſcemeth' that 'he to haven Warrant 
of Attourney, for the firſt Judgment isno finall Judgenvene.' - And 
the Pregnotaries ſaid; that if after the' firſt -Judgemene one of the 
partics haddied, the Wrie ſhould abate, fuit cance ſſhns per curi- 
m, And alſo Fexxer moved that this thall not bewichin the ins! 
tent of the Statute of Jeofayles which ſpeaketh''of Verdifts,: for this:y,,zig. 
ſhall not 'be ſaid a VerdiQt wherero the! Court agredd; far'a Vers: 
diR is that which is pur in iſſuc by the joyning ofthe parties: + + | 


a k =_ 
"—_— —_— 


ro 

Woman rouge an a&ion,and ſhe [Covenanteth that ſh: ſhall Covenant, 
not do any aft, to repeal; to diſcontinue, to be nonſuit, or 

countermand this a@ion, and kangirig the Writ, ſhe takesa hugs 

band, whereby the Writ abarcth,- Now Fexxer moved if ſhe had bro- 

ken the Covenant. VY/indam)] If one. be bound that he ſhall noe 

attorn andhe make an Attornmemt in Law, the CO is for» Atternment, 

feit without queſtion.” .Redes 3 If T beibound notto makein' Aﬀign- {ferment 

ment of ſuch a thing, and | deviſcit by my will,this is a forfeiture, as 

itis in 31. H, 8.Femer ] there is a caſe in Lovg 5.E. 4.If one be bound 
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Appearance 
egired. 


Eftrepment. 


rd, anditkenbyaiſant; in Hb Ter allthis was waved; and 


 ligence , and overſight in the matter. 
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to appear at the Seſſions, &'c. and. | am to make a plea inthis caſe, 


and I would know your opinions, Y/:ndham | You may plead ac- 


cording +0 therrath of your cauſc, for that ſhaj] not change the Lay, 


therefore plead what. you liſt. . 


| _—_— at —_—_ Sth. th 


. [© I 
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Ebc was bramglit, upon. an Obligation, the Condition was to 
| (þ jun rn Articles comained in an Indcnturc, and one Article. 
vas, that the Defendaut Str #1//iams Drory (hould plead the generall 
Ifue, or awifſuable Plea, orſuch a Plea #2 quo ftaret ant perſifterer, 
within ſeven dayesncttetfuing, The Defendant fayd that he phead- 
cd ſuch a Plea, and owed what, a —_—_— _ w ww wr cient, 
and_ifſuable within ſeyen dayes. The Plaintit demanded judgement 
if ro this Plea he ſha —— he appeared in Michaclmas 
Term, in which hc ought to have pleaded, and took imperlance 0- 


- ver unto Hrll., Term, And Femnrer ſhewed, that in truth an ifluablec 


Plex was 


caded, and/drawn in paper in freh;Torm, and the Plain- 
tifrep] 


and che Dchendantygzoyned, and tbe Plaintit furrcgoya» 

ah 1M-+ 
perlance of the other Term entered for fear of a diſcontinuance ;and. 
now he would have the Qbligation of 'fye hundred pound forfciced 
by this. Andthewpinion ofthe kzourt (fnderfen abferte) was, that 
the —_ mids toakcity for the Plea ought tochavebeenentred of 
Record) Reva) obt ohebe bdundinanObligation ao apacar here at 
a ceftainday; as Rs appar a4 the fame day, yet if his ap- 
pearance be not entred upon Record, his Obligation is forfeie, Pery- 
aw 7 Ifthe Plaintit deny that he did not plead a ſufficient Plea, this 
ſhall be rryedbytbe Record ,, and bow:.can: thatbe,. when ie is not 
entred of. Retord/ P>Bue the Cturitlayd: further , ; chat ie was hard 
that heſhouIhave che forfeiture; and-layd that there was greac neg- 
 Peryam | You may plead all 
this matter ſpecially, and how by his aſſent the Plea was waved, and 
peradventure his afſent (if any thing) will help you. 


— 
— — 
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© po was broonght between Coparceners, and hanging the 
 Wrie the Tenant made Waft, and Gawdy moved the Court for a 
Writ of Eftrepment. Peryams ] Where you are todiſprove the intereſt 
of the Tenam, Eſtrepment will lyc, -but here you confeſs an equall. 
mmeereſt inhim, how then cam you have it ? Whereunto YVindhiss 4- 
groedz and after &t was ſhewenhow they were Tenants in common 
whereby bis motion was at ancnd. 


13. Note 
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Ote that in zhe Starchambgr this.Termgt was oyer-aed by p,..: 
Ne Lord, ahar 1676 AAA he Reo EA IP Perjury. 


wage his Law, allthough that he make a falſe Oath, yet he ſhall not 
therefore be impeached by Bitt in the Starchamber ; and the reaſon 
was, becaulſc it is as ſtrong as a Tryall. And the Lord Chancellor 
demanded of the Judges, if he were diſcharged of the debt by wa- 
ging of his Law, and they anſwered; yea.":Bur Parr ook Ko 
{aid, that it wasthe folly:of the Plaintif; becauſe that he ray th; 
his Aion into an Atiowof the caſe upon ani Aſumpſiry, w 4 
Defendant cannet wage his Law. . © ao fs 


kn , is +Þy - as 


Sh 


__ 


I 


Fx | & _ Dee _— 4. oy \U 2K. dag. Y > 3@ 46 S. 
T another: day & | 
Glaſcour, ic was over-tuled 'by! the Lords, that if a Jury at he 


IIS 4- pg | 
in” the Starchmiaber between ZHavleſtore® and Conſpiracy. 


Common Law give their verdi@t, /allthongh thatthey make falſe Perjury, 


Oath, yet.chey ſhall noe therefore be impeached/by Bill in-the'Star- 
chamber: Butif any collatcrall corruption be alleged -in them , as 
that they took; Money, or Bribes, a Bil ſhall lye-thereof wel enough. 
And allſo in the ſame'caſc- it 'wes ruled', that where Glaſeour: had 
brought a Bill off Cenfpirary againit Hwrl:fove,-ard others;and'di- 
versof the Jury , for that they had indifted him of 'Perjary, that 
before the Indiftment. be traverſed; or otherwiſe avoyded by Error, 
he.cannot have a Bill of Conſpiracy, becauſe this ſhall quaſhtheeryal 
«the Cammon Law, and ſhall preveritits And life before a man 
M acquitzed, a Writ of Conſpiracy Yoth-nor'ly&forthimrby the 
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De T erm. Trinitat, Anno xxix. Eliz. Reg. 


a 
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T., 


No. He. Qaare empedit brought Specot and his Wife was 

I moved again by Gawdy, and it ſeemed to him, thar be- 
LESS cauſe che Biſhop did not ſhew in what thing he was a 
S) V9 Schiſmatick, the Plea was therefore uncertain , and fo 
th inſufficient, and he cited 33 Edw. 3. 2. & 9 Eliz, Dyer 
254 b. Anderſon) If he had certaialy ſhewed in what thing he was 
Schiſmaticus inveteratns ut ea eccafione inidonens fit & inhabilis, &c. 

; This bad becna good Plea:wichout doubts: but as itis bere, fure ir is 

noPlea ; , for itis even as if he had iſayd, that he. was' criminoſss , 
whereunto all the other Judges agreed. . Anderſon ) Allthatl doubt 

is, whether this be helped by.the Statute of Demurrers 27 Flig.. For 

otherwiſe the, Plea ig inſufficient without doubt: 'Gewdy.] The Sta- 

tute helpeth onely matters of form, and this 1s the ſubſtance 6f his 

Plea, thathe is a Schiſmatick,, Anderſon ] Allthongh it be the fab- 

ſtance. of his Plea, yet. it is bat form to plead ir certainly. And ifone 

PF euble ples. demur generally to a doyble Plea, itis not good:at this day, and fo 
here. And ſo was the opinion of Peryam,and the other Juſtices by their* 

filence ſeemed to agreetheraunto, yet they gave day to the'Serjeants to 

argue this matter, And Feryamfayd that he would help the Plaineif it 

the beſt fort that the Law would ſuffer him ; for the Biſboys are: 

grown ſo preſumptuous at this day, that they will make queſtion of 

| all the Patronages inthe Realm, and if it be againſt their pleaſure, 

none ſhall have his Preſentation. And allſo now And:rſon was 

agreed that the Aion was well brought in the name of the Husband 
and Wife, alkhough he had once moved to the contrary. :Allſo in 

IMP this caſe it was moved, that wa Demurrer it ſhall be confeſſed, 
lo ds g*bat the Plaintif Clerk wasa Schiſmatick : Whereunto Anderſon (aid; 


dings ſed - | that if a thing be ſufficiently alleged, ir is confe (ſed by the Demurrer,. 
ently alleged. but otherwi not.. 


Oware mp. 


ww 
i 


— — 


2. 
Replevin, © EN was brought by Brode againſt Hendy , the Defendant 
Of bis own made Conuſance as Baylit tothe Q1cen for Rent behind,wher- 
wreng,] unto the Plaintifſayd, De ſon tors demeaſne ſans tie! cauſe, and' the. 


: Y t. Cou- 
, 


(mm) 


Court was moved whether this be a good Plea, and by the opinion 
of three Judges it is no Plea ina Replevin ( Anderſon avſente) bur in 
Treſpaſs it-is good, notwithſtanding that ic was objeRed at the Bar, * 
that there is a diverſity in our books taken, that when the Attion is 
brought againſt the Baylif, there it ſhall be « good Plea, but not a- 
gainſ the Maſter. But the Court over-rulcd it; for ina Replevin he 
ought to make a title. 


_ —_— 


; 3. 
He Queen hroughe a Onare impedit againſt 'the Biſhop and The- p;{comine- 
mas Leigh 099. rein 2 iy bak pleaded ſeverally ſpeciall m_ 

Pleas, and fo it depended, whereupon Ferrer ſhewed the Court that 

the Queen did not proſecute the Suit, but let it depend ftill, and 

——— Pra thac ER cry Nonſuie : _ ——_— 

Court, and the Pregnotaries ſaid, that the Queen cannotbe Nonſuit. : 

Fenner Shall we thenwhich areDefendancs always be dclayd?Peryams] nys peo 

After a year paſſed you may have it diſcontinued, bur ſhe ſhall nox 

be Nonſuit. And in the caſe of a common perſon the Plaintif may 

diſcontinue it within a year, but the Defendant cannor. diſcontinue it 

untill after a year. 


= "ES —_ — 
—— —— 


4+ ; 

W Almiſley moved for Judgement inthe caſe of Kinptoy. gory 

We have given Judgement allready. Walmiſley 3 No, Sir, | £9990 ex- 
have not heard of ict Peryars ] What is the caſe } Rodes 3 The caſe 1177 57 pwr- 
isthis ; a man was ſciſed of a 140 acres: of land, and had Common ©24/<- 
appurtenant to them in 46 acres of land, and the 46 acres of land 
werein the occupation of ſeverall men. v:z.two inthe occupation 
of A; andthe reſt in the occupation of B. and he which had Common 
purchaſed the ſayd two acres, now. if this entire Cummon' be ex- 
tin& or no, ſothae they which were Tenants of the refidue of the 46. 
acres ſhall take advamage thereby was the queſtion. And all the 
Juſtices ſayd that they were agreed: of this caſe Jong agoe. For all- 
though that the pas. ſeverall, and' in ſevcrall occupations, yer- 
the Gommon concerning that is intire,and ſo by purchaſe ofparcell 
itisextin&. . Redes] Surely I have noted my book-thar Judgement 
is given, and ſo 1 ſuppoſed that ithad been. «$457 
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s.: : . 
ar pan moved that whether a Leaſe is madetoa man © his Eftopple 

own Land by Deed indented, this is an Eſtopple, whereto the : 
(H3,) Court 


(54 ) 


Court acreed, But V//rndnem and Ferywn ſayd, it the Leaſe be made 
tor lite by Indenture, that yet this ſhall be no Eftopple, becauſe the 


xe Leaſe takes effet by the Livery, and not by the Deed ; but Rodes 
did not fully afſcnt to that ; Anderſon was abſent in the Sta- 
_ chamber. 941437 


— —  ——_— | — 
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6, _ 
Hill.1 + Elig. Ebt was brought by Laſſels upon an Obligation, with condition, 
ESTES Deke it the ane did thugs cm in the Rings venci 
tet. 23 Hen. 6 fych dayzthat then &c. the Defendant pleaded:the Statute of- 23 H,s. 
& ſaid that he was taken by the Plaintiftcing Sherifthen, by force of 
a Latitar, and that the Bond was not made according to the Statute: 
For being made for his deliverance, this word (perſonally ) was in- 
ſerted in the condition more than is in the Statute. - And it ſe 
by three Juſtices ( Anderſon abſente) that if it were inſuchr an Aion 
where a man may appear by Attourney; that then it ſhall be voyds 
but now the queſtiou is whether the party ought to appear in ah 
per perſon by force ofa Latitat or no; And ſome ſaid yea, and ſome 
laid no. And the Plaintitſhewed a Judgement given in the” Kings 
bench for Sackford againſt Cut. where Cutt. was taken by a Latitat, 
and made ſuch an Obligation as this is for his deliverance, Seckfor d 
being Ballives ſantt.Etheldrede in Suff. and adjudged for the Plaintif 
that the Ob.igation was good. And this was in the Kings-bench, Ae. 
27 & 28 Eliz. Rgt. 575, but Peryam doubted of that judgement g for 
peradventure. he might appear by Attourney ; 1deo quere ; for that 
was the reaſon of the judgement given in the Kings-bench, as it 
{ayd, becauſe he could nor appear but in proper perſon.' 
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N A&ion of Trover was brought for Good s, and the Defeat 
Jeofayle. dant | ey a bargain and ſale in'open Market, thereupon 
were at iff ue, and found for the Plaintit '; and now the ndant 
ſpake inarreſt of judgement, becauſe the'Plaintif had ſhewed no 
No place of place of converlion; yet notwithſtanding by the opinion of theCourt 
converſion, Oe Plaintifhall bave his judgementby the Stature. Peryans) If in 
35 El.r71.256, Debr upon an Obligation he doe not ſhew the-placey yet if the De- 
| fcndant plead a collatcrall bar, as a releaſe, orfuch like, judgemetitt 


ſhallbe given for the Plaintif notwichſtanding, by the Statute, -if ; 
be found forhimby Verdi. = m_ 


8. The 
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| mat 266 
-7- He caſe of Beverley was moved again at this day, how the Queen #+lary. 
; had broughta Scire facias againſt him, to ſhew wherefore ſhe 
ſhould not have the Preſentation. Welmiſley ] It ſeemeth that ſhe 
{hall not have the Preſentation; for allthough we have recovered our 
Preſentation, yet before execution we have but a _ As if a man Diſſeiſer out- 
be difſei{.d, and after outlawed, he' ſhall not forfeit the profits of awed. 
the land. And allſo ſhe hath brenght a Scire facias, ra this will 
not lic, except for him which is party, or privy. Peryam ] Aﬀer that 
you have recovered, it isa chattle, and then forteited by the Utlary, 
Anderſon | The judgmeng that he ſhall recover, doth not remove the 
Incumbent , and as long as he remains Incumbent, the Plaintifhath 
nothing but a right. Then Peryam fayd ro Walmiſley, argue to that 
point, whether be bath but a right or no, but for the other point , 
that ſhe ſhall not have a Sire Ficias for want of privity, that is no 
reaſon, for in many caſcy, ſhe ſhall have a Scire firias upon a Re- Recoverer in 
cord between ftr rs Anderſon ] If I recover in debt, and after 4% outlewed, 
am Outlawcd, ſhall the Queen have this debt? indhanw ] Tf 1 reco- 
ver ina Quare inpedit, and dye, who ſhall have the preſentation, my 3? i» 
Executor or my Her? Sed nemo reſpondit. Cyria | It is anew, and JOSE. 
a rare caſe, and therefore it is good to be adviſed. YValmiſley) What 
ſhall we in the mcan time plcad in bar to the Scire facias? Curia |] 
Demar in Law if you hold the matter inſufficient. VValmiſley | So, 
we will, | | : 


—_—————___ 
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9. 
Ne Combford was robbed within the Handred of Offlay in Staf- 
Om -andheaidhis ſervant purfned: the Fond ines ano- INST), 
ther County, and there one of the Felons was taken, and the Hun- 

dreds did nothing. And now Puckering moved that hemight have 

an Attion- againft the Hundred, allthough that he hinſelf was re- Picintif « 
fant within the ſame Hundred ;, but the opinion of the Court was Hundreder. 
againſt him ; for they ſayd that if a ſtranger make Hue and Cry , > =_e Cry by 
ſo that the Felons be | taken, the Hundreds arc diſcharged. Ano-" ** 
ther queſtion he moved, becauſe that but one of the Felons was 
taken. But quere what was ſayd to that; for | hcard not. Nueree 


IO. 


Rancis Aſhpeol bronght an Aion againſt the Hundred of Ever- 
fer in Hampſhire, for that he was robbed. there. And the Jury Hue & Cry. 
oun 


IT. 
Robbery after 
Sunſet, 

2. 
Hue ang cry 


Ns diffceſs. 


Normans 


caſe. 


Words. 


Therefore. 
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found a ſpeciall Verdi, viz. that he was robbed after the ſetting of 
the Sun, & per diurnam !ucems, and that afterwards the ſame night he 
came to Andever, which is in another Hundred, and there gave no- 
tice ofthe robbery, and the morning following, the men of Andewy 
came into the Hundred of Evengcr,and there made Hue and cry about 
ten a clock inthe morning, and that there were many Towns nearer 
to the place where he was robbed than Andever was, and allſo with- 
in the ſame Hundred of Evenger, and that the MelafaQers eſcaped , 
and they prayed the adviſe ofthe Court. Now this matter reſted on 
rwo points, the firſt was, if he which is robbed aftec the Sun-ſer, ſhall 
have the benefit of the Statute, and the other was, it he had made 
Hue and cry accordingly, or whether any Hue and cry be ncedfull. 
And Walmiſley argued thathe which is robbed after the Sun-ſer, ſhall 
be helped by the Statute, for they are bound to keep watches in their 
Townsto take night-walkers. And to the ſecond he ſaid , that the 
Statute doth not ſpeak of any Hue and cry, but only recens inſecutio, 
and that ought to be done by the Hundreders. Shwttleworth to 
the contrary; and that it ought to be in the day, and cited Sramf. fol. 
35. and after the Sun-ſet it cannot be ſaid ro be day. For the Lord 
cannot then diſtreyn for his Rent per 11 Her. 7. 4. nor demand 
Rent, for he is not bound to be there after the Sunſet, and he vouch- 
ed Fitz. titw/o core. 302. but at this time the Judges ſeemed to 
hold for the Plaintif. A»derſon ] The Countries are bound by the 
Statute to keep their Country in ſuch fore, ſo that men may ſafely 
travell upon Tie way. So that at this time the Court held that he 
ſhould be aided by the Statute, and alſo that}no Hue and cry was ne- 
ceffary or convenient to be made by the party, but they were not 
reſolved , and therefore they gave a day to have it argued 
again. 


mm. 


II, | 

A N Aion upon the caſe was brought for theſe words, thow 

worldeſt have floln a piece of cloth, or elſe thow wouldeſt have delive- 
red it tomy Wifes Daughter, aud thog art a thief and an arrant thief, and 
I will prove it, and upon not guilty pleaded, it was found for the 
Plaintif. And the Detendant [poke inarreſt of Judgement , becaufe = 
the former words provcd but onely an Intent, which was no Flony, = 
and the laſt werds ſhall be referred thereunto, and therefore the A&i- 
on not maintenable. But now Shurtlewerth moved for Jodgement 
for the Plaintif, becauſe the laſt words are ſufficient by themſelves, 
and ſhall not be reterred co the former, becauſe they were ſpoken ab- 
ſoJutely by themſclves, and ſo was the opinion of three Juſlices( Ane 


derſou abſente \) Rodes ) Otherwiſe itis if the words had been, and 
therefore thou art a thief. 12. Samwell 
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Amnell Hayles brought an Attion of debt upon an Obligation, the 
ondition was, that if the Defendant did pay to the Plaintif 40. 1. 
within twenty daycs after the retourn of one Rue! into England 
from the City of Venice in the parts beyond the Scas, that then, &c. 
and the Defendant pleaded in Bar, that Ruſ!/ was not atthe City 
of Venice, whereupon the Plaintif demurred in Law , and at this day 
the Record was read and clearly per 3. Juſtices ( Anderſon abſente ) 
it isno good Plea. For in ſuch caſes, where parcell is to be done 
within the Realm , and parcell without the Realm, they ought ro 
plead ſuch a; Plea as is triable in this Realm, and therefore they 
commanded the Serjceantto move for JEN when Anderſon 
was preſent, and ſo he did the laſt day ofthe Term, and Judgement 
was given for the Plaintitby all the Court. 


_— —uw_—_ocen—nn—mamno_ | 
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I3. 
N Treſpaſs by Ador againſt H:!/s, the Defendant pleaded that the 
Dean and Chapter of Feffminſter, made a Leaſe t» one Payn, who, Attormment 
made Leafes out of it , firſt to 4. forcertain years rendring Rent . 
and after the end of that Leaſe, then to B. ———_ Rent; and after. 
wards ſold all the entire intereſt tothe Defendant, to whom the ſe 
cond Leſſee (which had no pofſcſlion) Attorned; And the Plaintif Poſſeſſion. 
moved that he might plead a better Attornment,for this is not good, 
becauſe it is no Attornment. And ſo was the opinion of the Court, 
and therefore they gave him day to amend his Plea, or elſe let a De- 
murrer be entred. 


——_ —— 


I 4» 
b 7 oe a wager of Law, it was BY by Anderſon, that if I am bound Payment by 
to you to pay you a certain ſum of money, and a ſtranger deliver , francer. 
you a Horſe = my aſſent, for the ſame debt, this is no ſatisfaCti- 
on. So if I be indebted upon a fimple contraR, and a ſtranger make an 
Obligation fer this debt, the Debtor cannot wage his Law , forthis *® 
doth not determine the Contratt. Er wwllnt dedixit, 
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Etwoen Peirce and Davy this was the caie., A man covenants 
; With I. 5. to Pay to A.B. and C.every of them x. |. at the age of 
twenty four years, and makes an Obligation to pertorm the Cove- 
nant: And afterwards makes his Will in this fort. Item , I will that 
every one of my Wites Children, viz. A. B. andC. thall havecvery 
of them x. 1. ar thicir ſeveral ages of 2+ years, in performance of my 
Pound and Corcnant, in that behalf made at the time of my Mariage, 
«nd not otherwiſe, and dycth. Then A. B. and C. fucd in the ſpirit. 
wall Court, for theſe Legacies, and Ferrce brought a Prohibition, 
and they prayed a conſultation, and the Court ſeem:d to encline to 
their demand, becauſe they were all ſtrangers to the Covenant , but 
yet they would not abſolutely grant it; And aftcrwards in Termine 
Paſch. 39. it was moved again, and then the Court doubted, becauſe 
't was notgiven asa Legacy, allthough that it was payable before, 
tor that it was given in performance of the Covenantzand not other- 
witc, and Anderſon and Rodes ſaid preciſely that a conſultation ſhould 
10t be granecd, ſed alis he/itabant. But yetthey all thought it good 
rcalon and conicience that it ſhould be payd , whercfore they com» 
pounded the matter, and gave day to Peirce to pay the money , and 
2 pcund $ pence, to them which had} ſued in the Spiritnall 
Court for their coſts. The ſame Teſtator alllo deviſed diverſe fumms 
of money to his Wife, to pay to the ſaid A.F.and C.in petormance of 
his Covenant, who had the money accordingly. And in debt brought 
upon the Obligation for the ſame Covenant the Executor pleaded 
plexe adminſtr. and upon the Evidence all this matter appeared, and, 
the opinion of the Court inthe Exchequor was, that it ſhall be «ſſers, 
and to adjudged there. 


— 


| 

| airs of Shrewſbery mas robbed in Buckinghamſhire, and thereup» 

on he brought his Aion againft the Hundred , who pleaded not 
guilty, and the Jury found a ſpeciall Verdi&, viz. that he was rob- 
cd the day and year ſpecified inthe Declaration, but in another place 
within an other. Pariſh thanhe had alleged ,. but they foulnd allfo 
that both the Pariſhes were within the ſame Hundred, and thereupon 
they praycd the adviſe of the Court. And three Juftices ( Anderſex 
being in the Starchamber) held clearly that the Plaintif ſhall have 
Jndgement, and they ſaid, that ſo was the opinion of my Lord Aw 
derſon allſo, for it is not materiall within what Pariſh he is robbed , 
{o that it be within the ſame Hundred, | 


17-Ric hard. 
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I7. 
Ichard Hamingten Adminiftr. of the goods and Chattels of 7/a- 
R bell Orams brought an Attion of debt againſt Jezres Richards and Futyre 
Mary his Wite, Adminiſtraterix of the goods and Chattells of La- charge by 
rence Kydwelly, upon a bond for performance of covenants, and the peſib;luy. 
caſe was ſuch. Tenant for 31 one yearsdeviſeth to his Wite as long 
25 ſhe ſhall be ſole and Widow, the occnpation and Profits of his 
Termgand after her Widowhood expircd all the Leaſe and intereſt to 
Reighold his Son,and dieth,and the Wife hath the Term by force of the 
Devile, and he in the Reverlionby Indenture bearing date. quinto De- 
cemb. An. Marie prime,did give and grant,bargain, and ſel},all that his 
Tencment to the Wite and to her Heirs for ever. And alſo did covenant 
to make turther aſſurance, and that at the making thereof, it ſhould 
be diſcharged of all former Bargains, Sales, Titles, Rights, Joyn- 
tures, Dowers, Morgages, Statutes Merch. Statutes Staple, intruſions, 4 Ferffment. 
Forfeitures, Condemnations, Executions, Arrerages of Rents, and all fs Fer and after 
other charges, (except Rents and Services which ſhall be due after, ©” 
&c. to the chicf Lord ) And afterward he made and levyed a fine ; 
And after the Wife maried, and then the Son centred, and the Admi- 
niſtrator of the Wife brought debt upon the Obligation againſt the 
Adminiſtratars ofhim in Reverſton, and averred that the Land at 
thetime of rhe Feoffment was charged with the ſaid Leale of 31 
yeares. Walmiſley )It ſeemeth that Judgement ſhall be given for the 
Plaintif, becauſe it was not diſcharged at the time of the Feoftment. 
For inthe Commentaries a man Deviſeth his Term to hisWite until _ | 
his Son come to full age, after at his full age the Son ſhall have it, ſo Jo. 539. 
that there it was chargablc to the Entry ot the Son hereafter. And 
here allchough that it be not preſently charged, yet when therc is a 
charge ariſe, the Covenant is broken. And for that in $ Eliz. a man 
bargains and ſells Land , and Covenants that It ſhall be diſcharged 2"! cb418e 
ofall charges, and he had granted a Rent before to begin twenty 7 
yearsafter, when the Rent begins it ſhall be ſaid a breach. And this 
15notlike the caſe in 3 Hew. 7. 12.6. Where Tenam in Tay] diflciſcth 
the Tenant of the Land, &c. And fol m—_ udgement ſhall be given 
torthe Plaintif. Fenner to the contrary , and here the Term was cx- 
tintby the grant end ſalc,and then the Feoffment void,and therefore 
1:0 charge, agd therciipon no charge at the time of the Feoffment,and 
for thathecited 42 Ed. 3.& 11 Her.7. 20.\where Tenant in Dow- 
cr infeoffs the- Heir without deed, &c. ſo here, in that the took no- 
thing by the Feoffment, there was no chargeat the time of the Feoff- 
ment. And this poſſibility ofa remainder doth not make an intereſt, 
and thereupon he cited 8 Ed. 3. 3. Fits. reſceipe 35 , where Tenant x-ſceir upon | 
tor life lets the Land to one upon condition, that if he dyc in -_ Cend. 
| | CEz) itc 


Hue 4-14 
67). 


Freſh ſuit by 
the Hundred- 


CFS, 


Walled Towns 
may keep the 


Waits. 


A man is rob- 
bed (lain and 
deznd, 


T | 
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life ofthe LefTor, that it ſhall retourn to the Leffor, &c. upon ſuch a 
mattcr he way be received, and he cited for thatthe caſe ot Wheley, 
34 Hen. :. tol. 17. and a title ſuſpended isno title, 3 Hey. 7. bbs x 
Ed. 3. Leaſe for life upon condition, that if the Rent be behind, 
then he ſhall retainthe Land, &c. and he ſaid that the opinion of 
B omley in Fulmer/tons caſe was contrary thereunto; bur yet he ſaid 
in 3 El1iz. he hath a repore which was adjudged contraryto 
the opinion of Bromley. And allſo he cited 50 Ea. 3. that a man hal} 
not have the Rent and the Tenancy cf the Land allſo. And fo it ſee- 
med co him that the Pjaintif ſhall be barred. 


__ _ ® — o - Sx a ——mne— er 4 


; 
| thi E caſe of Fr. Aſhpoolwas mov<cd again by Fexxer, and it ſe:zmed 
to him chat the Plaintif ought co make Hue and cry, for as he 
{aid it hath allwaies been the manner of pleading, and allfo it hath 
been allwajes parcell of his iſſue to-prove. Allſo he argued that he 
ſhould not have remedy by the Statute, poiF occaſum ſelis, For Stam- 
ford (airh cxpreſly, that it a man be robbed in the day , that he ſhall 
have remedy, and the day ſhall be ſaid but from the riſing of the 
Sun to the tall thereof, tor the words of the Statute are, that the 
Gates of the walled Towns ſhall. be (hut, ab oecaſu nſq; ad ortwm ſo- 
{is, and then if the Gates be ſhut, andrthat walled Town be within a 
Hundred, how can they make Huc and cry ? And the caſe in 3 Ed. 3+ 
is not like to this caſe, for there it was enquired and found 27 
Dozen. Anderſon | The freſh ſuit mentioned in the Statute, ought to 
be made by the Inhabitants, and not by the parties, and | am of your 
opinion, that Hue and cry was at the Common Law , but what of 
that ? But look the Statute ,. and there is no word of Hue and cry. 
And the Statute of 28 Ed.z.is an expoſition of that Statute, and there 
isno mention thereof,but Freſh ſairt is there mentioned, which ought 
to be made by the Inhabitants. And by thoſe Statates it ſeemeth clear- 
ly that the Inhabitants ought to =_ the Country in ſuch ſort yas 
m en may ſafely travell without robbing. And for the night, Sir,wee 
ought toccvſtrue it, as it is moſt reaſonable, and about th: ſetting of 
the Sun is the common time of robbing, and therefore if this ſhall 
not be intended by the Statute, nothing ſhall be intended ; and .all- 
though the walled Towns cannot perſuc, yet they may keep the waits: 
ſo, that-no robberies ſhall be committed , and this is both day and 
night as I think. And jifa man be ſhin in the robbery, ſo that no Huc 
and cry can be made , 1 doubt not but the Country ſhall anſwer for 
the —_—_ and !o if he be bound: And if Huc and Cry ought to be, 
when ought it to be? For if a man be bound two dayes together, he 
had as. good make no Hue and cry, as make Hue and cry after-- 
wards, 


(or) 


wards, and yetI hope = will agree that this man ſhall be relieved 
by the Staturez which caſe was agrecd by all the Court. Peryams] 


The day without doubt is after the Sun-ſet. Rodes cited the caſe of Day after Sun- 


waging Battail in an Appeal in Stamford. And fo by agreement of ſet. 
all the Juſtices, Judgement was entred for the Plaintif ; but Fenner 
ſayd privately, that in his conſcience it was againſt the Law ; yet not- 
withſtanding all the Judges were clear in opinicn, and the Serjeants 
of the other part allſo. 

So that it ſeemed tothe Judges, that no Hue and on is neceſſary 
by the poruy ; forthey all agreed that the Country ought to be kept 
| fo thatno Robberies be commicted. And Arderſor and Rodes affirm- 
ed preciſely, that it is not neceſſary, and the other agreed in the 
reaſon thereof, and ſayd that it is not mentioned in the Statute, but 
ſayd that the waies ought to be kept ſo that men may travell ſafely, 
or otherwiſe it is againſt the Statute. 


— 


19, 

N a Writ of Falſe Judgement brought againſt the Mayor, Sherifs, 

Cicizens, and Commoenalty of Norwich, it was moved where 
the Ifſue ſhall be tryed, and per Cursam it ſhall not be tryed there, bur 
ye: the Aion may be uſed there. And in the ſame caſc it was de- 
manded, if the Sherif may ſummon himſelf, and the Court an- 
ſwered that he could not, and Peryam ſayd that ſo it hath been ad- 
judged here many times. l 


20, 

| Bow Jaft day of the Term the matter of I afſels was moved again , - 
and it ſeemed to Anderſon that the Obligation is voyd, in that. 
there is an. expreſs form limited by: the Statute , and this varying 
from the form in ſubſtance, is voyd; for in his opinion he excludes 
the party from his advantage given him by the Statute, But all the 
other Juſtices held opinion againſt him ; for they ſayd, that a man 
ought to appear in proper perſon upon a Latitat, which Anderſon 
denyed, and ſayd that the Latitats are not bug of threeſcore yearcs 
continuance, which the ether day Perjam had affirmed, and he ſcem-- 
cd to miſlike with the Latrrats. And the Serjeant moved for their 
reſolution in the caſe. Anderſon ] All my Brethren are of opinion- 
againſt me, wherefore take your judgement: accordingly. And ſo. 
judgement was centred for the Plaintif. 


(I'3) 


ſeſſlon. 
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21. 


Fg 


Traver| ao = bronght Debt upon an Obligation againft White, with 
{yr AUCDT j6, 
2 


condition that if the Derendant 1ſaffer the Plaintif his Tenants 


and Farmers to cnjoy fuch'a Common , that then, &c. And the De: 


fendant pleaded conditions performed, ard the Plaintif aſſigned for 
breach , that he did not {affer A. B. his Tenant to ENJoys Fe. Abſq, 
hoc, that he performed the condition. And it was ſayd by the Court, 
that this Traverlc was not good, no more than if one be bound to 
perform the covenants inan Indenture, and the Defendant pleads that 
he hath performed all, generally, it the Plaintit affign his breach, 
he ſhall nor ſay further, Az, thatthe Defendant hath performed the 
covenants; for ſo much he had ſayd before. But Walmiſley would 
haye put a difference berween the caſes, becauſe. in the one there 
were divers covenants to be performed, but not ſo here. Andeyſer] 
If a man plead a Plea which is ſufficient of it ſelf, and take a tia- 
verſeallſo, you will grant that this Plea is not good, quod fair con 
ceſſmm, and this Plea had been ſuthcient of it (elt onely, quod fait con- 
ceſſum, ergo the traverſe was not good without queſtion. Et ſic epinio 
totins Curie. 


22, 


Rent charge Cy oxe brought a Replevin againſt B. who avowed the taking 


for a Rent charge grantcd to him by the Dake of S«ffo/k, And 
this was the caſe, The Duke was ſ(eifed of three parts of a Manor , 
and granted a Rent charge to the Avowant ; And one Pole was ſeiſcd 
of the tourth part ; and Hatcher purchaſed the Dukes three parts, and 
the part of Pole allſo, and demiſcd a fourth parcto the Plaintif; but 
the Serjeants could not agree whether it was Poles fourth parts. os 
otherwiſe the foarth part generally ; and as it ſeemed to the Court , 
if it were the fourth part of Pole, then the Avowry is not maintain- 
able ; but otherwiſe it it were the tourth part generally. And after in 
Michaelmas T erm the caſe was rchearſed again, and it was that he 
demiſed eanvdems guartam partemto hold at will, Andall the Juſtices 
agreed that it fhall be diſcharged, becauſe it was never charged, all- 


WUninn of poſ. though once he might have diſtreincd inall the Mannor ; for that 


then there was no fourth part, tor all was alike in the hands of the 
urchaſcr,but now when the tourth part is in the hands of a ſtranger, 
It is no reaſon that it ſhall be charged. Wa/miſley] But the Tenant at 


Tenent at wil. will hath nothing bue the profits by the way of taking, and not any 


v5 


land ; but if Hatcher had mad: a Feoffment, then | agree that it 
ſhall be diſcharged. 1 e:3z49] And as well ſhall Tenant at will take the 
profits in his own right, as long as the will doth continue, where- 
tore judgement was given for the Plaincif, | 


23. Teſlce 


( 63) 


23. : 
Effee for years, the reverſion in fee to Conf ance Foſter, and the 


Leſſee granted over all his term and intereſt to A. B. reſerving Paſch, 12 8] 
and excepting all trees growing in and mpon the premiſles , the Ret. 42 6, : 


Leſſce makes wafſt and deftruftion in the rrees, aud C. F., brought 
Waſt againſt the afſignee, and if this ation will lye or no, was the 

aeſtion, wherein it was diſputed, whether this exception and re- 
freaim made by the Leſſee be good or no ; for if the reſervation be 
voyd, then the a@ion will lye well againſtrhe Aſſignee, and there- 
upon theſe caſes were put, to ſhew boch what intereſt the Lefſor and 
Lefſee have in the Trees, viz. 33 Hen.$. 2 Hen.7. 10 Hen. 7. 42 Ed. 
3. 21 Hen.6.46. 27 Hen.6. Waſt in Slatham, & 2 Eliz. fol. Danſeyes 
caſe, & 7 Hen.6.% 12 Ed. 4. but to prove the reſervation voyd Fenner 
took this ground, That thing whicti a man cannot grant, he can- 
nat reſerve; and the Lefſee cannot grant the Trees, ergo, he cannos 
reſerve them. And afterwards judgment was givenfor the Plaintif,for 
defaulr of pleading on the part ofthe Defendant; bur tor the matter 
in Law two Judges were againſt the other two, ſo that they could 


not agree. 
S$H$SE$ÞÞHÞÞPET SEPHPEEE DOSS 
DeT erm. Mic. An. Reg. Eliz.xxix. & xxx. 


een 


> N ation of Debt was brought by Bret againſt Andrews 


LYING to the arbitrement of 4. B. whodid arbitrate that the 
S/ERNV* Defendant ſhould pay to the Plaintif xx } and appoint- 
= e&nocertair rent ; .aad.the Defendant in 
pleading confeſſed the arbitrement ; but he ſayd further, that the 
Plaintif did never requirehim to pay it,. and thereupon the Plaine if 
demurred in Law, and upon readiug of the Record, the Court held 
clearly, that it was no plea, becauſe the Defendane ar his peril ougn 
to make payment within convenient time, and the Plaintif needeth 
notto make any requeſt. And Amlrrſon commandedto cnter jadg- 
ment accordingly.. b Jo PIE Ar 

2. Fenuer 


upon an Obligation indorced with condition to ſtand Requeſt. 


Intereſt. 


Grant. 


Reds ſes TL 


Judgement. 


Aſpſe. 


Privilege. 
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2, 


Poſſibility of iow movel this caſe, a man deviſcth landsto his Wite for term 


of her lite, and if the live untill his ſonne come to the age of 24 
yeares, that then he ſhall have the Iands ; and it ſhe dyc before he 
come to that age, that then [.S. thall have it, untill his ſonne come 
ro thatage, and dyed ; then 1.S. dyed before the wife, and after ſhe 
dyed betore the tonne came to 24, years, if the Executors of 7. $. 
ſhall have the land untill the ſonne come to that age or go, was the 
queſtion. And the opinion of all the Gourt was, that they ſhall nor 
have it, becauſe their Teftator had never any intereſt veſted in him. 
Fenner | Buthere was a pofliblity of an intereſt. C#ria ] But thar is 
not ſuthcient. Rodes cited the caſe of Bree and Rigden: in the Com« 
mentarics. — It I grant you, that if you pay me xx 1. at 
Eaſter, then you ſhall have an Annuity of x1 f. to you and your heirs, 
if _—_ betore Eaffer, now your Heir ſball never have it, and ſo in 
this caſc. | þ 


I"—Y 


by 


Hatchey recovered in an Ae of Novel _ againſt Elmer for 
Lands in Hackzey in Middleſex , and after Elmer re-difſciſed 
him, and Thatcher re-entred, and E lmer difſciſed him again. And 
Fleetwood moved the Court if Thatcher may have re-diſlcilin, be- 
cauſe that after ation accrued to him he had re-entred. —_—_— 
What is the Judgement in this Attion ? Surely it is not that he ſhal 
recover any land,but double damages,and that the Defendant ſhall be 
taken, and ſhall make a Fine; wherefore foralmuch as he (tall recover 
no land, the entry into the land cannot purge the offence and 
wrong, which is made puniſhable by «he Statute ; and ſo was the opi- 
nion of the whole Court. And the Court then held opinion like- 
wiſe, that ifa man be diſſciſed, and after re-enters, and is difſciled 


again, that he ought to have an Aſſiſe of the laſt entry, and not of the 
firſt, 27 Af. pl. 42. | 


Ne Powell was ſued in the FS and as he was com- 
ing to Weſtminſter, hc was arrcited in Londen, and thereupon had 
acommon Writ of Privilege ſurmiſing that he was coming to -re- 
tain Counſell ; and Walmſley praycd that he might be examined 
whether he did ſo or no, but the Court would not. Wa'miſley ] It 


is norcaſon that it he be going about other matters he ſhould have 
the privilege of this place. 


Curia ] A hundred Writs have been al- 
lowed 


(1 


lowed without any examination. ——_— In 10 Mer.6. & 4 Her, 
7. ſuch an examination was made, Anderſon | But that was not 
de rigere Juris, and all the Court refuſed utterly ro examine him. 
But Walmſley ſayd privily, that it was agai:-ft the Law. 


te 


$- | 
D372 Millington brought Debt againſt F. Burges for 91. and Wager of 
declared that he bought certain Oad ; and the truth of the Law. 


caſe was, this Oad was ſold to him upon condition, that if ſhe 
did not prove it to be good and ſufficient, then he ſhould pay no- 
thing for ic, andall this was diſcloſed by the Defendant upon his 
Wager of Law. Windham ] If the caſe be ſo, then you may wage 
__ Law, and it was ſayd, that ſhe muſt have detinue for 
Oad. | 


—— ——— 


EI Eee 


6. : 
= an —_— by the Lady Rogers, it was ſaydby the Court Title in 4» 


( Anderſon 
his Frechold , but if the Plaintif will craverſe the ſame, he ought 
 tomake himſelf atitle. Nelſox Pronotary, ſo are all our Prefidents. 

—_— It is not ſufficient to make it of his own ſcifin, but he maſt 
make it Paramount his ownſeiſin. 


— 


T. 
Almiſley moved for Jn_—_— in the caſe of Richard Hn- 
ington for the Plaintif.. For he ſayd that it was not clearl) 
diſcharged, becauſe of the poflibility of the charge enſuing, allthoug 
the charge were not then preſently executed; in proof whereofz he 
layd that it isnot all yore by the acceptance of the Feoffment, and 
then it is a bargain, for a Leaſe for years is a bargain; for there he 
hath qsid pro quo. Allſo it isa Title, as in Nichol, caſe in the Com- 
mentaries: And then allthough he had nothing which he could re» 
leaſe, becauſe it was caſuall whether it ſhall happenor no, yet now 
when is happens it is a charge ab initro, and thercupon he cited 9 H. 
6. where one which had nothing but a poflibility may maintain. 
Andſo where a man makes a Feoffment, and covenants that it {hall 
be diſcharged, as here ; and afterwards his Wife recovers her Dow- 
er, the Covenant is broken, and yet it was buta poſlibility, And 8 
El:z. where a man covenants that it ſhall be diſcharged, and hc had 
granted a Rent charge to begin twenty years aftcr, this was not dil- 
charged. Ferner argued to the contrary for the reaſo!'s mover by 


(K) him 


ente) that it is ſufficient for the Avowant to plead vowry. 


T emmy e. 


S atate23 H.6 R 


Poſſeſſion. 


Gas 
tim beforc. Peryan] Here allthough ic bono charge at the time 
of the Feoffment, yet it is not diſcharged 3 for if itwere diſcharged, 
then it ſhall never be charged afterwards. And ſo was the opinion 
of all the Court ( 4»derſon abſente) and after at the end of the Term 
when Avzderſon was prelent they were all agreed that it wasan in- 
cumbrance, and nor diſcharged of the incumbrancc, and therefore 
they gave Judgement for the Plaintif. 


— — 


8. 

N Avowry by Jehns of Surrey Eſquire, it was ſayd by Anderſen 

for Law , that if a man before the Statute of 9#14 emptores terra- 

rum, makes a gift, and reſcrveth to himiclt _ every alienation 
the valuc of the Land by a year, this ſhall be adjudged according to 
the valuc of the Land at the time of the tenure, and not that where- 
unto it is cnhauuced at this day , for a tegure ought to be certain 
when it is made. 


9. 
Aven brought Debt upon an Obligation againſt Sreckdale who 
pleaded won eſt faitum, and the Jury in Norfolk found this ſpe- 
cially Verdi&,that the Defendant was ſued by the Plaintif, and made 
a Bond to the Plaintif endorced with Condition, that it the ſayd 
S. did perſonally appear in the Queens Majeſties Court called the 
Kings bench, and then and there make anſwer to ſuch matter as the 
Plainrit ſhould objet againſt him,the ſayd Plaintif giving him war- 
ning, that then, &c. And the Plaintif was neither Seri nor Sherifs 
Officer, for the pretence of the Defendant was to avoyd it by the 
Statute of 23 Hen. 6. And now the Plaintifpraycd Judgement. Aw- 
derſey ) The caſe is no more than this; A man is bound te another 
to appear at his ſuit inthe Kings-bench, and doth notſo, if this 
Obligation ſhall be avoyded, = Iſec no colour to avoydit; for it 
15 not within the Statute, and all the Judges agreed clearly, that it 


is not within the Statute., and therefore they gave Judgement for 
the Plaintif. 


—— 


"CO id 
W 


m—_— 


190, 
Lefſe brought Treſpaſs vi & armis againſt Haimrn for taking of 
his Goods, the Defendant pleaded not guilty, and, the _y 
found a ſpeciall Verdi&, that the Plaintif at the time of the Treſ- 
paſs ſuppoſed was of the Myſtery of the Grocers, and thatthe Defen- 
dant was his ſeryant, and put in truſt to ſell res & mercandiſas de - 
tenzpore - 


(67) 
tempore in tempus inſhopa ſua exiſten. and he rook thoſe goods and 
carried them away, Cc. and they prayed the adviſe of the Court. 
The doubt was becauſe the ation was vs & armis, whereas the De- 
fendanc had the cuſtody,or if this ſhallbe called a cuſtody. Shwrele- 
worth tor the Plaintif, and he cited the caſe in Littleton fol. 15. 


it 1 deliver my ſhcep to compoſt your land , and you kill them, I Sheep. 


ſhall have treſpaſs , whereto the Juſticesagreed, and held clearly 


that he (hall have this ation well enough. Peryam]he hath bu t an au- AuForiv. 


Qority only, and not any cuſtody or pofſeſſion.v.2 E.4.22.2 Ex. 8.22 
E. 4-5-13 E. 4.9. Tenant at will ought not to cut down t.rees nor 
abate.z H.7.12.21 H.7.14.the calc of But ler. 


—_ —c —_ 


It. 

Tits by Peſter againſt Pretty and his wife, who juſtified thae 
I was ſeiſed and — a leaſe to them for yeares, &c. the Plain- 

tif replied de ſox tort demeaſne, Abſq, hoc that he leaſed, &'c. Peryam | 
Will you take a Traycrſe and not make your ſelf a title?Cmrra] with- 
out queſtion you ought to make your ſclf a title, otherwiſe it js 
: -  —_ claym a Common, or ſuch Jike, and no poſleflion of 
eland, | 


— 
_— 


TT, 


mx Plaintif againſt Shepherd, the Condition of the Obligati- Apparance, 


on was to appear at his Suit in the K nch, and upon 
Condition performed pleaded, the ifſue was found for the Plaincif, 
And now he ſpake in arreſt of judgement, for that the triall ought 
to have been bh the Record, and not by the Conntry. And ſo was 
the opinion of the Court. But Radford Pregnotary ſaid that the 
triall was good cnough, for it may be that he appearcd there, and 
yet there is no Record made thereof; to whom it was anſwered, 
that then it is no appearance if it be not recorded; and Radford re- 
plied, ſuppoſe that there isnot any ſuch ſuit there ? how then can 
it be reorded ? but the rule of the Court was #t ſupra, for then the 
Obligation ſeemeth to be ſingle. 


F 


13. 

T He caſe of Caſte againſt Blyth was now again argued by Flete- 

wood for the Lintlf And &cft he ſaid that the imitation. by 

the Wife is not good , for which he took this ground, that, alwaics 

when a man ſha) gain a fee ſimple by matter 0 conglufion ofRecord, 

that he ſhallbe ſciſed to his 2 uſe, And here the Husband had A 
2) 


88 } 
( 88 
fee by couclahon by the fine, and therefore his Iimitation good on- 
Exri'l, ly. And there upon he put a cale reported by Carill,who was & gravc 
Fine levied Man, and very learned in the law. That it Husband and Wife ley 
a iinc to B. who rendercth to them again for lite, the reverfion ſhall 
remain in the Coniſor to his own ulſc, Alſo he put another caſe 
Grant of all put by Baldw;u in the time of H. $8. that a man ſciicd in right of 


t ftate, his Wiſe grants totzw ſfatum ſunm to another, the grantee ſhall 
have itno longer than during the life of the Husband if his . Wife 
Oyerlive (im, bu 4 3: have ifſue by him, then he hall have it du- 
Fine. r'vg the li;* oi the Huzband abſolutely. And it two tenants in come 
Fe-f none. mon inſecj1 B. in i1-© to their uſegthey are then tenants in common of 


Diffe 'n.* 7 this uſt, but if they levy a fine to B. to their uſe, then they arc Joyn- 
Tenan tenants. And in Qucen Maries time a parſon of a Church,by licence 


ommM? A . . . . 
& Parſon eier g Of his patron and ordinary leviedza fine of a portion of his ReQory, 
"hag and it was adjudgedchat it ſhallbe to his own uſe in his nataral}l 
& ijbops. capacity; the ſame law is if a Biſhop levy a fine,and he cited 11.H. 4- 


1.the firſt caſe, and ſo he prayed JOm_ for the plaintif. Anderſon 
chief juſtice rehearſed the caſe, and firſt he ſaid that the Wife with» 

out her Husband cannot limit the uſe without doubt, And here 

the caſe is no more , but whether the busband may limit the uſe 

without the privity of his Wife, and I think it a ſtrong caſe that 

Netice of aſe. he cannot. It Husband and Wife have an uſc, and they grant it over 
to one who hath notice of the U:e,this ſhallbe to the nfe of the Wife 

What auſe is. again; and he defined an Utle to be an intent and truſt to convey 
lands, and cited 6. H.-4. and that when the intereſt of the inheri- 
EE. tance is inthe Wife, it Husband and Wifelevy a fine, this ſhall be: to 
to the uſe of the Wife, for the ule ariſeth out of them which give 

the land, and not by the Coniſes or Feoffees, for they neither grant 

nor give thc Þrngobe then it ſhalbe cotheuſe ofthe Wife again. Buy 

i Feoffment / if the Husband alone make a Feoffment, this ſhall be tohis own. 
<p 4 * uſe, and the Wife after his death ſhall be driven ro her ation. And 
Aſent withour if the wife had been privy or afſenting to the limitation, _— 
naming. ſhe had not been named, yet it ſhould he a good limitation, but the 
Jury have found that ſhe was not privy; And a caſe was here ad- 
udged, that where a fine was levied, and thelimitation made after 
by Indenture, that this ſhall be to the uſe of the Indenture, if there 
be no other againſt it; but in this caſe it is found expreſly by the 
Jury, that ſhee never agreed, which doth impngn that which 0- 
therwiſe ſhould be intended; then now the caſe is no otherwiſe 
but that a fine is levycd, and no uſe is limited, but if the fine had 
| Silence is en «- been levied, &the Husband ory limited the uſe, and nothing els 
greemeni, had been done againſt it, then it ſhould have been to the uſe limited 
by the Husband, becauſe it ſhould have been intended that . the 

ifc had conſcmted thercunto, and ſo Ithink. judgment ſhalbe gi- 
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Indenture "ng 


« fine levied. 
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ven apainſt the Plaintif. FPindhew?) 1 am of the fame © inion,and 
it ſecmeth that their difference and diſagreement in the limita- 
rion is the cauſe that both the limitations are void, Firſt Jet as 
ſee who hath aufority to limit the uſe ? ſurely the principall 
owner of the land hath the principall an&orityto limit the ule 
andhere the Wife is the 5 any nr owner, and therefore hath chief 
power to diſpoſe of the uſe; And, Sr. the uſe is the chicf profit and #M 4uſe is, 
commodity of the land, and cannot be ſevered from the land, no 
more than the ſhadow from the body, and this was the reafon of 
the Statute of 27. H.8.which draweth the poſſeſſion to the uſe,and nor+, 
the uſe to the pcficſfion, for the uſe isthe principall, for by the com- \ 
mon law by bargain &falcenrolled the Jand ſhall paſs without livery, 
for this was a contra@t for the uſe, and then the law ſhall make the p15 © 
*knd to paſs, and whitherſoever the uſe is now carried, the land The Low ere&. 
and poſlc{ſion ſhall follow, but when the Law carricth the uſe, it the uſe. 
is to the owner and proprietary of the Land. For if a man ſeiſed | 
of Lands on the part of his Mother,levy a fine thereof, the uſe ſhall 75* mothers 
paſs according as the land ſhall, becauſe the law carrieth the ufe, 
And here the Wife cannot limit the uſe - without her Hasband, and 
therefore that is void, but yet -it is good to this mmtent, to ſhew 
her diſagreement. And if the Husband limit the uſe, and ſhe doth 
not diſagree,the law intendeth that ſhe conſenteth thereuntogbecauſe 
ſhe hath jotned in the fine. And therefore in London, fale of the lands ds end 
ofthe Wife by deedenrolled' by the Husband only is good if ſhe by Hush ramen 
affent, or if ſhe donot diſagree. And althongh that fhe ſhall not be wife. 
examined concerning the uſe, yet the Law will not have her defrau- 
ded of her land by joyning in the fine, withone her conſent to the 
uſe; for by that mcanes every Wife may be defrauded of herland 
by joyning in a fine, which were a great inconvenience, and con-« 
traryto this ground in Law, that the Husband cannot diſpoſe of 
the Wifes lands without her conſent. And although that if the 
Wife had not ſhewed her agreement or diſagreement, then it ſhould 
have been to the uſe limitted by che Husband, yer here ſhe hath 
ſhewed an expreſs diſaſſent, and ſo by their variance, both their 
declarations arc void, as ina Quere impedit by wo, if both make Ao 
feverall titles, both ſhallbe barred, and fo judgnient thallbe given VO a” 
4gainſdthe PJaintif. - Peryans to the fame intent. Firſt it is a plain TE. 
caſcthat if a Husband' and Wife levie a fine and limit no uſe, then - Uje lim t- 
the nſec is xo them as the land was' before , for the uſe is the Uſe what it is 
profit ofthe land, and the Wife alone cannot limit the uſe,. for du- = 
Ting the coverture ſhe hath ſubmitted her will to the will of her 
Husband. And if they both leviea fine,and he onely by Inlenture 5iln-c 
timjrs uſes, if ſhe do nothing, then his limitation is good, and the Limitation 4/- 
Gale of Vaviſeny adjudged here that a. limitation after the fine is terfne. 
(K 3) " good. 


Silence Conſent 


— 
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good. And here the Husband hath limited the uſe to himſelf 


torlife; and afterwards they both agree in the limitation, now if 
the rehidue in which they agree ſhallbe good ? I will ſhew my opi- 


Who ſhall 


mY nion therein Jikewiſe, becauſe that alſo may come in queſtion here- 
after. And I think that this ſhall not bind the inheritance, for it is 
a gronnd in Law, that limiters of ufes ſhallbe ſuch as have power 
IFN intereſt and autority of the land, and no further; As it Tenane far 
*[NP, 


life and he in rever{ton joyn ina fine, Tenant for life ſhall limit 
but for his lite, but here - the death of the Wife the ability of 
the Husband is gone, for he had no ifſue by her, and therefore 
his uſc ſhall bee gone allſlo , for otherwiſe it ſhould be a 
great incenvenience z but if they had joyncd in the limiation, 
Inheritance. then the inheritance of the Wife had been baund, and ſo it is if the 
ſhall 5e beund Law can intend that ſhe had agreed, And to ſay that the Conifſees 
9 4reement. ſhall rake it from the Husband and Wife, and therefore the Wife 
to be concluded,is but ſmall reaſon, for ſhe may confeſſe the Record 
well cnough, as appearcth by the caſe of Eare and Swow in the Com. 
and no man can limituſes further than he hath the land, and 
here the limitation for the inheritance after the death of the witc 
cannot be good, and for their variance both are void. Andfol 
think judginent ſhallbe given againſt the Plaimtif. Rodes to the 
ſame intent, forthe Jury hath found that the Wife did not agree, 
Intendment. and this ſpeciall finding (ball avyeid all other common intend- 
ments. And the intendment of the party ſhall overthrow the in- 
rendment of the Law, and he cited Eare and Snowes caſc, where it 
was found that the wife had nothing. And he cannot limit uſes 
further than he hath eſtate in the land,and therefore judgment ſhall 
be given againſt the Plaintif© Amnderſon ] then enter judgment 
accordingly. | 


— 


I 4A. 

wobbele þ N Aftion upon the ſtatute of Hue and cry was brought againſt 

wear 1 the hundred of Dawnew in Eſſex, and the Jury found aſpe- 
ciall verdiCt that the Plaintif was robbed about three a clock in - 
morning before day light, and thereupon prayed the advife ofthe 
Court, And now allthc Judges were agreed, that for becauſe. the 
Robbery was done in the night, and not in the day, therefore. 
the Hundred ſhall not be charged, and they commanded. to - enter 
wdgment accordingly. 


the night 
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Etween Cogan and Coganthe caſe was, that the Defendant had 

ſold certain land ſowen with oad to the Plaintif, and that if 
any reſtraint ſhall be by proclamation or othcrwiſe,that it ſhould not 
be lawfull to the Plaincif to ſow and make oad, then he ſhould have 
certain mony back again, and after proclamation came that no man 
ſhould ſow oad within four miles of any market Town, or clothing 
Town, or City, or within eight miles of any Manfion Houſe of the 
Queen, and the Plaintifſhewed the Land was within foure miles of a 
Markct Town, and becauſe he did not averr that it was a Cloathing 
Town alſo, the Defendant demurred in law, And all the Judges 
held, that he had ſhewed ſufficient cauſe of his Demurrer,for themea- 
ning was to reſtrain by the proclamation aſwell all manner of 
market Townes, as thoſe market Townes which were clothing 
Townes. fAnd after Packering ſhewed char the reſtraint was onely 
from ſowing oad, and not from making, and their Contra& was 
thatifany reſtraint ſhould be from fowing and making,in the copu- 
lative, whereby he thought the Plaintif ſhonld be barred, quod Cyris 


conceſ/it. 
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16. 

Ber" Cock and Baldwin the caſe was, that a leaſe was made 

for 21 yeares to one Trewperny and Elizabeth his wife, if he and 
ſnee,or any child or children between them lawfully begorcen, ſhould 
live ſo long; And after they were married the wife died withont 
iſſue; ifthe leaſe be thereby determined. or no was the queſtion? 
becauſe ir is in the conjunEtive (he and ſhe) and now one of them 
is dead withour ifſue; and this cafe is not like þ ww caſe in 
the Commentaries ; where one covenants to Ii B. and his 
heires, for there it is impoſſible ro Emfeoff his heires as long 
as B. ſhall live , and therefore 'there it fhall bee taken in the 
disjun&ive and the ſame Serjeant ſaid that if A. lets land to two 


Copulative. 


Paſ.29.Elix. 
Ret. 1410, 
Copnlative. 


fade t9'2 for 


for life, if one dyc,the other ſhall have all by ſuryivour, becauſe they ow for iſe © 


took it by way of intereſt; but if I let land torwo to have and to 
hold for the lives of two other, if one of them dye, che leaſe is gone, 
quod fait conceſſum, and. bere the leaſe ſhall be determined by the 
death of one, becauſe ſo was the intent. Rodes J the meaning ſeemeth 
to beconrrary, tor by the (or) which commeth afterward, it appea- 


Difference. 


reth that ſhould have their lives in it. Perm Anderſon and - 


Wyxdbaw ſaid that it appcareth by the disjunftve ſentence which 
commeth afterward , that the intent was that the leaſe ſhall nor be 
determined by the death of one ofthem, and the reaſon which. mor e4 


the. 


Treſpaſs vs 
C armis a- : ; 
painſt Te- whether ſuch an ation will lic againft him or no, it was for _ 


nant at Will down of trees, Andat this day Anderſon rehearſed the caſe, a 
Wajt. 


Property. 


Peſ.25.Elix. 
Rot.602. 


Waſt. 


J { 
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the Lord Anderſon to think ſo was, becauſe the ſtate was made be. 
tore the marriage, and ſo it is as a joyntureto the wite,and therefore 
not determined by the death of the one, And akcer they all gave 
judgment accordingly. 


— 


17. 
| * f Far any brought treſpaſs q#are vi & armis againlt Somerſee 
be 


ing Tenant at will, and the Defendant demurrred in law 


ſaid that they were all agreed, that the a&ion will Iye well caough 
vi & armis, tor otherwiſe he ſhall have no ation, for waft is not 
maintainable,and Littleroy ſaith that Treſpaſs lyeth,8& ſo ſcemeth the 
better opinion,in 2 E. 4. 33. for otherwiſe this being a common caſe, 
it ſhallbea common miſchief; And he commanded the Pregnotary 
to enter judgement for the Plaintif. 


C—m—_ 


——_— 


18, 

Q"4e moved to ſtay Judgdment in the caſe of Blsſſe, and he cited 

2 Ed. 4. 4. Ifthe / £ nos. of a Mercer take his goods, Treſpaſs will 
not lic, ( ſed vide librums ) and he cited 3 Hen. 7, 12. that it ſhall not 
be Felony in a Shepherd or a Butler. Windam | If he had imbezeled 
the goods, it is Felony, and for the caſe of 3 Hey. 7. it is Felon 
without queſtion, quod fwir conceſſuns. Anderſon | The ſervant ha 
neither generall nor ſpeciall property in the goods, and he ſhall have 
no Aion of Treſpaſs if they be taken away, aud therefore 1fhe rake 
thew, Treſpaſs licth againſt hi , and if he imbezell them, it is Felo- 
ny, whereforc he commanded to enter Judgement for the Plaintif. 


— 


19. led! 
E Es mem Taire and Jeane his Wife brought an Aion of Waſt a- 


gainſt Pepyar, and declared how that the Defendant was feiſed ji 
Fee, and made a Feoffment to the uſe of himſelf for life, and after to 
the uſe ofthe Mother of Jeane in Fee, whodied, and itdeſcended 
to her, and aftcrthe Defendant made Waſt, &c. The Defendant plca- 
ded that he was, and yct is ſeiſcd in Fee, Abſq; hoe that he made the 
Fcoftment in manner and form, pront , &c. And the Jury found a 
ſpeciall Verdi, that the Defendant made a Feoffment to the uſe of . 
himſelf for life, but that was withouc impeachmene of Waft, the 
Remainder in Fee as before. And the Plaintif prayed Judgement, 
and the doubt was, becauſe they have found their iſſue, and 


more 


A 
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more, viz. that it was was Without impeachment of Waſt.. Ander. 
ſon1 Whether it were withoue LINENS of Waſt or no, was no 

part of their ifſue ,' and then the: Verdi& for that point is void, and 

the Plaintif ſhall have Judgement.. YYindbans ] The doube is for 

that wy have found that the Defendant is net punifhable,and where 

a Verdi& diſclofeth any thing, whereby it appeareth that the Plain- 

tif ought not to: Recover, Ju «wv 1 ought to be given 
againſt him; As in decinue, | the Plaintif counts upon a Bailment by 
himſelf, and the Jury findeth,: that another Bailed to his uſe, the Bailmeye, 
P{aintif ſhall nor Recover. And g.:Serjcant at the Bar (aid, , thatthe 
iſſuc, is not found, Anderſon ].That which: is found more than their 

iſſue is void, and therefore in 33 Hen. 6. where the Tenant in Aſliſe Aſie 
pleades nul Tenant de franktenewent noſme eu lafiſe &. fi trons ne ſoit, 
&c. and the Jury found that he was Tenant , bue that he held joincly 

with another, and thepe the Plaintif Recovered, and ſo he ſhall here. 
And at length by tlic opinion RATTORTy Judgement was en- 
tred for the Plaintif; for he might have helped the maccer by 


pleading. 
N debe by May againft Febyſon, the Conditionwas to pay 2/100 .1. Paywene 
] to Cow 7 ndbis W year by all the Court, if he plead paymeritto 


Cowper alone, it ſufficcth, for payment to him alone ſufficeth wicthoue 
naming the Wife, 


— 
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- wy X X45 FA : IS A 4 
N a Onare impedit by Sir Thamat Gorge , againſtahe B. of Lincoly 
I and 570d Le nbos the caſe was a Mannor with an advow- Avodanc ig 
ſon appendant was in the hands of the King, then che Church becoms 

yoid, and after the King grants the Mannpr with the adrowſon; now 

the queſtion was, if the Parentreſhall have this'prefencation, or the 

King? And all the Judges held clearly' thattheravoydancedoth nos 

paſs, for it was a Chattell yeſted in the'Kingy'and they: cizcd 9 

Edward 3. 26. and Dyer fol. 300. but Firzh. nas: br. is contrary. fol. A 
TIT Heal; ra 


GD 


C 


I + 


22, FDEP 

Ebr was brough by Goore Plaintif for 200. 1. upon ſuch a BI; Baliwick, 

Be it known unto all men by theſe preſents, that / , Ed. Wing- 

held, of H.in the County of at Eſq; do acknuwledge-my felf to 
4 y +4 Lops fo 


Fake. 


Licence. 


Covenant. 


Fee diter - 
xw14ble. 


74 
be indebred to William VE 200. |. for thepayment whereof 1, 
mine Heirs, and Aſſigns, do licence the ſaid G. to have andule the 
Baliwick of Dee; to the uſt, &c.untill,&cthe Defendant pleadedin 
bar, that thePlaintif had uſed the ſaid Bailiwick, and ſaid no mote, 
nor at what place he had received che money; and S»agg moved that 
the Plea was nor good, becauſt he had not ſhewed the vakucy which be 
ought to haye done: and the Judges were! of the ſame opinion, and 
they ſaid moreover that this Plea is not good inbar of this cbr 


forpayment is no plea upon a ſingle BiH, and he mighthavebrouy 
his Attion upon this Bil], without uhng hc Bailiwick; forthisL 
cence is no Condition. of adierzatev. %. 
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| I. 
N kjeitione Firme was brought by Dorothy AMfichell againſt 
Edmund Danton, and the caſe was this. A nan maketh a 
Leaſe for years, rendring Bent upon. Condition,iwith a 
Covenant thatthe Lefſce (hall __ the Houſes , wick $- 
ther Covenants. And after he. deviſeth the ſame Landsto the fine 
Lefſec for more years , rendring the like Rent, and. under the the 
Covenants, as inthe karſt Leaſe 3 the remainder over to anothet ins 
Fee, and dyeth. Then the firft Leaſe expires, and- the Lefiec held in, 
force of the Beviſe , aud . did not repair the {Houſes , fo 
if the firſt Leaſe had been in of, | he had: broken aCovenant, 
now if this ſhall be a Condition , fo. that he in Remainder may en- 
ter, was the queſtion, Shartheworcb ) This is a Conditiony forthe 
cannot have an Aion of Covenant, and then the intent was, thatit 
ſhall be a Condition. But ail the, Court was againſt him , and that 
the intent was not. ſo, for the words are {under like Coveriants } 
which words do notmakea Condition, allthough rhey be in a 
Anderſon ] The nature of a Covenant is,. to hayc an Aftien, and not 
to enter, andſo all the Court hcld it no Condition. And Peryamdfuid,. 


_ that (under. like Covenants) were void words, and therefore Judge> 


ment {hall be given againſt you. 


2. 
 Iickering the Queens Scrjeant moved, that one Adavs was ine 
P debited to ag in. a great ſum which was ftallcd to pay 
yearly 


(75) 
early ſo much, untill all werece paid; And for ſecurity he levied a 
: Cano #3lliamw Lord Burghley Lord Treaſurcr,and others ghar they 
fhould ftand feiſcd to theule of Adews untill he made defauly of pai» 
ment of the ſaid ſum, and then they ſhould ſtand fciſed ro the uic of 
cheQueen untill ſhe were ſatished and payed, and then to the wiſe of 
Adams and his Heirs, And after: Adems by deed cnrolled,* fold the 
Land toa ſtrangerin Fee, and after the ſaid ſtranger failed in pai- 
ment of the ſaid yearly ſum, whereby the Queen iciſcal the Land, 
and ſo continued untill (he was ſatished, now the queſtion ' was , 
who ſhould have the Lands, Adaws, or the Bargaince ? Anderſan } If 
you will take the caſe according/ to the words, it is ſhort, tell-pe, 
what Eſtate had dHdams by this Limigation? Puckering ) A Fee Ue- 
terminable. Azderſon ] How then. can the Bargaince have it when 
the Eſtate is determined ? Puckgring ] But the Fee was limited to 4- 
dens and his Heirs. Anderſon ] This is but a poſſibility which can- 
nat be granted over. Aad if I were a Chancellor, Adams ſhould not o——_ Can- 
us bewner _ butupon the words | tell you my mind, & alii Juſtic. ,, "1 Ih 


— 


A Ariel Bettexham Plaindi Debers Harlachgndon ; the caſe Reverfion 
D was this, one Hariach, was ſeiſed, and deviſeth it to "+ +a wpon a de= | 
c 


L a year viſe. 


for Rent, at twa Feaſts, and after the Plaincif failed 0 ment , 


Gondy [If it ſhall bea ferm in gr 
itz which hc hath not done. / Jars 
FR pact are SENS = y 
eviſe. Lands ro a man for” years; rendring ens come and, mine 
Heirs, And after T DeviſerheReverſion, be hall bayetboReutas poiicofs ne 
incident to the'Reverſion. Prryem } This may bc agreqd, bus the: ca- verſon aſter 
ſes are not like. & adjornatvr. {nr it 2556 i {4ies + 6 Term. 
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N debe b Refteck, the cafe was, » "NR Plaiezif and another avade waging o 
a Contrat wit he Duns \and hc; Plaint;f alone bod o 73g f 
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Voucher. 


S/lanigr. 


b ns fata. 


Read f ſſerfun 


T ime conve- 


niext. 


wuagc hisLaw, & 35 Hey. 6. is an exprets caſe in the 
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the Akion and Walniflex moved the Courtyif tizDeiendane may Wage 
his Law, for it is not the ſame Contra&, and he cired:20 Hep, 6, ar 
ronnt before Auditors, where it was but before one Auditor, dams 

v 


point. And 


was the opinion ot the Court. Amderſen abſente. 
FR Oi» 
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s. 
Writ of Entry ſwy difſ. was brought by. Sir Thomas Sherh,, 
[A againk Grateway, who vouched one Brown, and he entred into 
the Warranty, ſaving to himſclta Rent ifluing aut of the ſame Land, 
and this was allowed by the Court, and the Voucher was ina Writ 
of entry tor a Common Recovery tobe lad. $2 


"2 "2-2--, \ 


FE Dw.r4 Smt brought his Aftion of the caſe againſt W#aer. for 
| ,word+<,viz | was robbcd of goods3:o the value of 40.1.& they were 
ſtollen by Smzth and his Houſhold (ipſumE dwardum ac quoſdam Eliz. 
xnuoremac L.F.ſervientem cjas muendo) and the iſſue was tound for the 
Plaintif. And the Defendant ſpake in arreſt of Judgement, becauſe S, 
alon: brought the Action. But all -the Court ſaid, that the Abi 
is welt brought, for the flander is ſeyerall And Peryam 41 rp 

4 'man ſay that three have rubbed him, and- name them , uno | 
cvery of them may have a ſcverall Altion. | 


: 
4% 


—_ 
—_—— 
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FE N'an Afliſe by Thatcher where he was Redifſciſcd, the Redifſeifin 
] was found in part, and thereupon the Court was moyeds; it, Rt- 
difſeifin will lic, in as muchas it isnot bug of part, and the Writ is 
if he be Redsſſeftns de codems tenemnte, then Rediſſeifin Be, bur the 
Couttheld that Rediffeifin lieth of part; | and that- he {hall recover 
damages, 2s they are aſſeſſed by che Jury, and nut by the Alli . Then 
it was moved” if Rediſſcifin lieth in Adiddleſex or >Lonlan." For 
Fleetwood ſaith, that the ancient Expoltors have taken:it,that Z doth 
not lie there, becauſe it'is not coram Iuſtic. tineraxt. but all the Court 
held the contrary. And Walmiſley ſaid. that there be. Writs JatheRe- 

giftcr accordingly. k . LN dbede Fly fr 
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He Earl of Kent brought debt upon an Obligationindorged with 
fy ormickk that-if the Defendantdopermic te Plane Es 
Ten" TLRs 


. \C. FR 
cutorts and Aſignes not  onely to threſhnthe Corn in the Defendants 
Barn, but allſo to cary it away, from time to time, and at all times 
hercafter convenient, with free Egreſs and Regrels, or elſe to pay 
$ 1,upon requeſt, that:then, &c.and in truth 6 Defendant permit- 
ed the Corn to be theretwo:years,' in which time, Mice and Rats 
had devoured much of it; and then-the Defendant threſhed the Rei- 
due, and the Earl brought his Aion, and there was a demurrer en- 
tred. Walmſley ] the Bend is not forfeia , for the Earl hath not taken 
It out in time, convenicnt , for he ought to take itintime conveni- 
ent, and time convenient is that, which is not prejudiciall toany per- 
ſon, (which the Juſtices privily denyed, ) and here it is a prejudice 
to the Defendant, if the Plaintif will not carry away his Corn, and 
thereupon he cited many cafesJ. that things Hrall be done incime 
convenient, as in 21 Ed. 4. arb 

convenient. Axderſon 1 Your caſes are by a& in Law, but here you 
have bound _ ſelves, and the Condition is( at time convenient) 
and if he will come'in:;the night, or on. the Sabbath day, this is no 
convenient time, dutallthough that he come in along time after, yer 
it may be (at ):time convenient, and the words arcnot ( within) 
thine convenient, and ſo was the opinion of the Court. And Hindhem 
ſaid, that if jt had been (within) time convenient, there would have 


been a difference. /// , | + 


_ EE ® 4 


itrement ought to be made in time Arbitrement, 


O., 
Mite Hare and 3 others brought an Aion of Treſpaſs quare Treſpaſs. 
clauſam fregit, and Aſſigned the place in fixteen Acres of Land Contents of « 


called Churchcleſc,and the Defendant pleaded nor guiley,. and che new offignment. 


Jury found a ſpeciall Verdi, tbat Churchcloſe cont-yneth fixty A+ 
eres, whereof thoſe Gxteen were parcell,. and that, diverſe men were 
friſed of divers . other parcells. of che ſaid cloſe ,, and that Hare 
only was ſciſcd of thelſaid fixteen Acres, in which, &c. 4 expoſuit 
eas to the three other Plaintifs to be ſown, and that he ſhould hnd 
half the ſeed, and they three fhould find the other half, whereby the 
Land was Town accordingly, and that the Bore of Oketycameand de- 
ftroyed the Corn. Sed wtram, Fe. And the doubt reſted upon two 
points, x. becauſe the Verdi& faith, that it conteineth fixey Acres, 
and fo-ſhall be intended, not thefame place, . and* the Court varied in © 
opinibn | thereof, .inſomuch ,thax the ſixteen Acres arefoundtobe 
within the cloſe conteining fixty Acres, bur for the 2. which war, 


hat they all four joyned-in qnare, clawſwm fregit,: and. it appearetli 
that they all four joy quare, clauſwuns fregi 2, is Pye "OO 


that three-have nothing there, but that Hare is 
thei 


ha 
(L3) 


forithe;D ant cannot 


that the, Ggartheld opinion that the, Verdift ſhall abate the Writ, «bare the Writ, 
c Dendege : break ir clole where three, of them have 
# oa NB3 


/ 
/ 
_ $s hath been adjudged 
ing, but Fare .onely. Rodes ] A Ca t adj a 
e _— Geoney brought - alroon againſt Buyy, who pleaded char the? I 
Pani. did not holdin Common, and the Ju found that he and kris Wif 
held in Common, and yet the VerdiR abated the Writ. Windbaw] 
You will all grantthar che other three have no intereſt in the | 
( qued Walmifley conceſſt) how then can they have quare clenſues./ 
fregit ? Fenyer } Executors ſhall have quare clauſuns few? » and 
Exacatiy. ye, they haveno intereſt in the Land. Rodes } There have an 
int ereft for the time. Amderſon } Here is buta bargain, and no in- 
tereft, and then the three have no.colour to bring T refſpalz,quere clas 
ſum fregit. | A 


SR Oe” DI IOEA — 
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IO, , 

Avordance. He Onare impedir brought by the Queen againſt the Bithop of 
F op han was demurred Fn Law, and \now the Record was read; . 
and day given over to hear the Arguments, bur Feeney ſaid, that it 

is all one caſc with that which hath been adjudged here, vx; thar 

th: Queen hath title of Lapſe, and doth not = ent, but the Patron 

preſents, and after the Church becomes voyd by the death of the In- 

cumbent, tharnow the Queen ſhall not preſence ; but the Court an« 

Difference bo- ſwered, that there the avoydance came by death, but here it cometh 
erween Death by privation, and whether this will make a diverſity was the . 


and Privation. que ion. 


— 


—_ — — —_ 


Il. 
E#ate. Arper brought Treſpaſs againſt Spiller and Drew, N Bot. 
Haw a, af] Fall Verdi was found, and ths caſe in. 
cffe& was this, F.gave Lands to a woman, to have andto hold eo her; 
& to the heirs of F.of the body of the woman ingendred ; what eftats 
the woman had was the queſtion ; and now the Reeord was read, and. 
day given over ta argue it. ; +5 


—_— 
—_ —— 4 


ll 
—__ — D—_ 


| 12. L- 

in:ndment. Q Hmttelworth moved the Court, and ſhewed, that one Brokeeby had _ 
_= Obcougit s Onare mpedir «paints the Biſhop of Liorotn, ml othans,” 
andthe Writ was, ſnaw fella denationenm, and this word (ad) was 

omincd, and he prayed the Court that it might be amended; and 

he cited 11 Hen. 6. 2. where it was ( imaginavit) and it ſhould have 
been( imaginas. fit.) and 13 Hey, 7. where the 1et+ was > 


and the - no cook tine of adviſement gh 
opinion of all the Juſtices it was naar, Apt: 9 Cr 
| of 


(79) 


of the Chancery came into the Court of the Common-pleay, and a- 
mended it. | 


_— —— 


te, _—_— 


— 


3. 


Nut: Avowry for an Amercement in a Leet, a Preſcription was 3y-/0v 


made for making of By-lawes, and Peryams fayd that every By- 
faw ought to be made for the common benefic of the inhabitanes, 
and not for the private commodity of an 
onely, or the Lord onely. As if a By-law 
in his beafts into the comumon<field 
but if a By-law be made, thae hall not-carty bay wpon' the 
lands of the Lord, or break the es of J. S. this is not good, be- 
cavſe it doth not reſpe&the common benefic of all : And windbew 
ſayd, that fome Books are, that they ſhall bind no more than ſuch as 
agree to them... _ __ | 


— I 


particalar man , as 7. S, 
— | 
te ſuch a day, chis is good ; 


—_— 


I'S 
Are brought Debe againſt Caſes for a great ſur, and Proceſs 


continued until] Cap:ar wtleg. And the Plaintif moved the gum, 


Court that the Sherif might be commanded to execute the Writ, 
becauſe they doubeed thereof, and the Writ was delivercd to the 
Sherif in Court z and he ſayd that he would doe his cudeayour, but 
Cur(on hath long kept his houſq, ſo that he cannot come at him. 
Peryams | You may take the power of the Country with you, and 
break his houſe, and take him out; for ſo ithath been adjudged here, 
which the Court granted. 7 bad el 


FY — M04 mat wa 4a. th AMD Mt tn hh PT WF 
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| 15. | | 
| 2 0nue, ore how an A&@ion of Debe was brought againſt an Aﬀers. 
Adminiſtrator, who pleaded plene adminsffrevit, and thereupon 

the Jo found a fpeciall Verdi, that certain Obligations made | 
by t Teftaror to the valuc of a hundred pound were forfeit, and 
the Adminiftratortook intheſaid Bonds, and gave his own Bond for 

the Debt, and. retained the money in his own hands, belides which, 
&c. he had nothing, Fe. and if that hundred pound fhall be liable 

wo this Aion of the Plaintif, they prayed the. advice of the Colt ; 

and by the epinion of Windhew and Peryans it ſhall not be Aﬀſets, .bc-- 
cauſe the property is changed in giving his own Bond for the {ame, , 
and it is, as if he had payd the Debts with his own goods z, but if he 


Ir 
bad compounded for leſs, then the ſurpluſage ſhould have been Aſ+ _ 7” reeds. 
ſere.. Buy Rodes. was ofa contrary ao wy the principall calc, for- Sr hlage 


aſmuch 


E tr anger. 


Abatement. 


Wager 0 f 
Law, 


"encord. 


= <0 diſcharge by 


word. 
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aſmuch as bc had payd no money;bur onely given hjs Bond for itand 
Arderſon was wr A at this day. Andatter at ke es day, the cake. 
was moved again by Shmttelworth, and then he ſhewed that for part 
thereof the Adminiſtrator bad given his Bond, and for another part 
his promiſe, and he ſayd that this is no payment but a compoſition, 
and therefore no change of property. Anderſon ] For ſo muchas 
he hath given his promiſe, I think it notgood, becauſe that by this 
promiſe this firſt debt being due by Bond is not diſcharged, but for 


10 much as he hath given his Bond for, I hold it good —_—_— bo- 


cAuſe the firſt Debr is diſcharged thereby, allthongh that the Obliga» 
tion be made to a ſtranger, by the'appointment of the Debtee, . and 
allſo before the Debt dues for by this the farſt Debe.is gone. - And 
Windham and Peryam were of the ſame —_— that the Dcbr: was 
diſcharged, and that it ſhould not be Afets in his hands, bur Rode: 
doubted thereof, and it was adjorned. 


wm. 


— a Oo 
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I6. 

Ohn Cleyten brought an Ejetione firme againft Lawſell and Lawſell 
Defendants, and after a Verdi found for the Plaintif, and before 
Judgement one of the Defendants died, and the Writ was adjudged 
co ſtand good againſt the other. | 2 


ee 


I7. ol 
N Debt by Sau»derſor, the Defendant pleaded n1/ debet per legem, 
and in trath the money was due to the Plaintif, but the Plaineif 
was allſo indebted tothe Detcndant in the like ſum , and before 
the. Attion brought, they were agreed, that each of them ſhould: be 
acquitted againſt the other,and thereupon the Defendant would have 
waged his Law, and *4»derſo» and Peryam doubted much whether he 
m_ do ſo, orno ; for anaccord without ſatisfa&tion is no pl 
and Debt cannot be diſcharged by paroll ; but Redes ſayd that ich 
good by conſent of the parties , and ſo ſayd ſome vSerjcants,i and 
Fenner cited 11 Rich. 2. tit. Bar. 242. where a man hath a Rent by 
way of Retainer, and Rodes cited 22 Hem. 6. & 37 Hen.6. Payment by 
way of Retainer. | 


——— 


| 18, Fi z 
Fe Dward Sibill brought Dcbt againſt George Hill, for Rent reſerycd, 
_Upon a Leaſe for years, and the Defendant pleaded, that the 
Plaintif had entred into part before any rent ,due, and the iſſue was, 
expulit & amovit & adhuc extra tenet, whereby ic is plain, that entry 
into 


( 81 ) 


into part ſuſpends all the rene. And in Hi. Term before in 

caſe hos rent reſerved, the Defendant pleaded »il deber = NY 
and he would have given in evidence an entry before any rene tae. 
& per Cariam, he could not doe 1a, but ought to plead it, wt /x We 
for it doth not maintain the Ifſue, no more than in the caſe of Waſt 
12 Hen.$.1. 


Pledding, 


——_———— 


| I9, 
Na Omzare impedit by Agnes Kemp againſt the Bi of Wincheſter 
Amderſon biden Sn the Evidence wins if —_ _ 4 
four OYJNtenants of an Advowlon, and one of Mem grants over : 

his intereſt, this is good, and the ſurvivor ſhall not hold place. And 

Windham and Rodes did not gain-ſay it; and Pe:3am was abſent, bur 

Fenner ſpake againſt it, becaulc it is a thing entire, but Anderſon 

clearly to the contrary. 


rr eee 
P CU 


20, 
{miy brought an Aion of Dcbt upon an Eſcape againſt Sir 
C ames Harrington Sherif of the Com of Ne: who Eſcape. 
leaded that the Plaintif dedit concenſum cidem Jacobs, that the pri- 
{oner ſhould goe at large , whereby he did ſo. Walmſley ] He 
ought to plead ic by way of licence, and not by conſent. Caria ] 
The Plea is good without queſtion, and he may take ifſue there- 


upon. 


"— 


ere comm mmm 


21, 

Aylor brought an Aion uponan Afwmpſt againſt Falhbans for 

Dayncns of money, and ehei 7 = ded: that after the —_ by 
Aſſumpſir, the Plaintif releaſcd to him all 4ſumpſits, and this he : 
pleaded without Deed, and the Court ſayd that this Plea is not good, 
and they commanded Shatrehworth to demur to it, and they would 
give him expedition ; and he demurred to the Plea ; and Ander- 
ſen_ was very angry With the Serjeant which ſet his hand co the 


Plea. 


y + | PIES 

| pm Plain was Plaintif againſt Sams, and the Jury found, a ſpeci- Tent by 
all Verdi, viz. that one Jane Plain the Mother was iciſed in "wrie re. 

fee, aid had ifſuc Elizabeth and Jawe now Plaimif , and by Ind n- 


— s * oF < Fey 
cure upvn conliderativon of natural! atf:Qion to her ewo Daugaters , 
(M) covenanted 


( 82 ) 


covenanted to ftand ſciſed tothe uſe of Elizabeth in tayl, uponcon- 
dition following, viz. that the ſays Elizabeth the heirs of her body 
or their Aſſignes ſhould payto Jane ( now Plaintif) thirty pound | 
within one year after the death of Jaxe the Mother, or within one | 
year after that Jawe ( now — ſhould accompliſu the age of 
cighteen years, and for default of ifſue in Elizabeth, the remainder 
to Jane ( now Plaintif) in tay]; Elizabeth takes a Husband , and 
hath iſſue of her body, which dycth without ifſuc, and Elizabeth did 
not pay the thirty pound within the year after the death of Jaxe 
the Mother ; and ghen Jane (now Plaintit)came to the age of cighteen 
1 years, and after Flizaberh dycd within the year after that Jenecame 
Diſabiliny *f 79 the age of cifthtcen years, without ifſue, and after the year paſſed, 
performane®. and no money was payd, whereby the Plaintif entred,, and if the 
Husband ſhall be Tenant by the curtefte, was the queſtion z and upon 
the motion, the Court was clear in opinion,. that he ſhall be Tenant 
by the curtelic; for the condition was gone ; becauſe Ehbz, d 
within the time which ſhe had limited to her for performance therof, 
And Andeyſox ſayd, that if ancſtate be determined by limitation, 
N- this will not avoyd a Tenancy by the curteſte, but otherwile iris if 
Ts the cſtate be determined by a condition ; for this ſhall relate £5 the 
condition, ®ff- 1<feaſance of the eſtate. 


rence, 


"OO IT 


—_ 


- 2s 
| Jettione firmwe was brought by Srapley againft Lark, and upon F- 
Hſe. | 2Þ-ty root the caſe was, eo Feoffees ſciſed to the uſe of B. before 
the Statute of 27 Her. $, by conſent of B. made a Feoffment to ano- 
therand his heirs, tothe uſe of the ſayd Feoffec and his heirs, and 
the Feoffee had notice of the firſt uſe ; now if he ſhall be ſciſed re his 
own uſe or no was the queſtion, and all the Juſtices held, that he ſhall 
be ſciſed to his own uſe, becauſe the uſe was ſo expreſſed upon the 
| Feoffment. And ſo is the Law if the ſecond Feoffment had been in 
| Conſideration of confideration,of money, allthough no uſe had been limited, yet it 
| wony. oe havebeen to the uſc of the Feoffee and his heirs, and not to the 
rſt uſe. 


I. om. 


24. 

| Diſſeifin. i” was the opinion of three Juſtices, that if a man levy a Fine, ſ#r- 
comſans de droit come ceoque il ad de ſondox. Ce. and after continue 

pollefſion, that yet he is a Difſeiſor, and not Tenant at will or ſaffer- 

ance, and that a Precipe lycth againſt him. 


_ 
J : 
i 
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I, 


Na Writ of _ it was the opinion of the Juſtices,that if | 
one grant a Rent charge to B. which is paid to him, and af- gg charge, 
ter B. grants ic overto C. and the Tenant of the Landat- 
tourncth, that now C. ſhall not haye his cle&ion to make 

.his an Annuity, but oughe to take it as a Rent charge. 


. 


2, 

Homas Michel! brought debt upon an Obligation againſt Srock- : 

with and Andrews,and the Jury found a ſpeciall Vedimacbe Seal fall off 
after the iſſue joyned, and. before the niſi prins , the ſeal of Andrew; after 1fſne. 
was fallen off, & ff, &c. Windham ] A calc hath been adjudged here, 
that where a Bond was delivered to the Cufos breviuns to be kept, ; 
and the Miſc broke the ſeal, and the Court adjudged that the Plaintif Cuftes brevinm, 
ſhould be ar no prejudice thereby. And here inſomuch that no taule 
was in the Plaintif, the Court awardcd that he ſhould recover , and 
Judgement was centred accordingly. 


—  -—— 


WW Ightwaes is Plaintifagainſt ef And the caſe wasthis,  _ 
two were bound in an Rays pus & quilibet corum.conjunttinm, Conjunttins. 
and the Aion was brought againſt one alone, and the opinion of 

the Court was, that it is not maintainable, by reaſon of this word 

conjunition. 


ms, lk. 


——  —— — 


4. 
Almiſley moved concerning the Quare impedit brought by the | 
ray er he thought het ſhe Fo fn , for the col. _—_ 
dance is by Privation, and the ſame party is preſented again, and 
and if theſe ſhifts may be uſed,the Queen ſhall never have a Lapſe, for 
then the Incumbent ſhall be deprived , and the ſame Incumbent pre- 
ſefited: Fenner to the contrary, and ſaid that where hertitleis rc- 
ſtrained to a time, there ſhe ſhall have no Prerogative, to the preju- 


(84) 


i hird perſon, nor to alter their Eftates. And for that iny 
7 we” the King have a Lordſhip and Rent, and he grant the Lord- 
ſhip ever, and retain the Rent,and after the Land cſcheats, the Rentjis 
gone, as inthe caſe of a common perſon, and the Queen ſhall have 


The ye ar day Hh 8 day. and Waſt; bur if Tenant for life dy » ſhe ſhall not haye 
ad 4 ie) And in Dower againſt the Guardian, if the Heir cometo full age 
Dower againſt 1 «Writ ſhall abate. 


Guardian, 


—c__l 


3. | 
N Aion upon the caſe was brought for calling the Plaintif 
Bankrupt. | ke, a Verdi& paſſed for the Paintif. And now Shat- 
leworth ſhewed in arreft of Judgement, that thePlaintif had not 
declared that he was a Merchant, or of any Myſtery or urade. And the 
Court hcld the Declaration inſufficient for the ſame cauſe , and 


made a rule for ſtay of the Judgement accordingly. 


—— 


-— -- — — 
 —— 


6. 

| of a I Xa Replevin brought by Aſary Colthirſt againſt Thomas Delves, it 
TE | jou ipod by three Juſtices ( Anderſen being in the Starchamber) 
that if a man have Lands held in chief to the value of 60 I. that 

he may Deviſe Lands to the value of 40. 1. it he ſuffer the reſt to the 
value of 20. 1. todeſcend to his Heir; And therefore they overraled 
it upon evidence tothe Jury , that where one Barncrs was ſciſed of 
the Mannor of Teby, in the County of Eſſex, and was allfo ſeiſed of 
the Mannor of Hines in the County of Gloncefter, and all thoſe were 
held by Knights ſervice in chiect , and deviſcth the Mannor of 
T oby to his Wife for life , that his Heir at the Common Law ſhall 
have no part thereof, if the Mannor of Hiztoz amounteth to the third 
part of all his Lands. Allſo they overruled, that if a man after Mari- 
age convey a Joynture to his Wife , and dy, that after the Wife may 
Refuſall of retuſe the on——_ and demand her Dower at the Common Law. 
Foynture, Allſothatdy refuſall inthe Country , ſhe may wave he 


& Kang 
and hold her to her Dower, and that this is a ſufficient Ele 


ion. Alt 
ſo they held that if a man makes a Joynture to his Wife during the 
Deviſe for Coverturc, and after by his Teftament deviſeth other Lands to her 


Joywture., inſtead of her Joynture, that ſhe may refuſe the Joynture, and hold 
| her to the Deviſe, and that this ſhall be goodby the Statute, ( and 
yet Gawdy moved tothe contrary, becauſe the Statute is » that ſhe 
may refuſe the bs pope and hold her to the Dower, ) but the-three 

i 


Juſtices overruled it clearly, and ſaid, that ſuch was the meaning pf 
MW waving af- the Statute, but they agreed, that if ſhe have once agreed to the Joyn- 


2-7 agreement. ture, that ſhe cannot waive it afterwards. Allſo they agreed that ifa 


Witc: 


—— ” —_ 


nn 


& niire Manner, 
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Wife do once refulc her Joynture in her own houſe amongſ her ſer- 

vants, and nor to the Heir, that yetthis is a good Refuſall. And Pe- 

114m (aid for Law, that where a Joynture is conveyed to the Wife 

du __—_ Coverture, and after the death of her Husband ſhe ſay no- 
» 


thing, but bring eth a Writ of Dower; that this is a 'good Refuſall 
aud ſo he hath ſcen in experience. 


4 
" AIDEN 


In” 


7 


A N Attion upon the caſe was brought by How Cuttes _—_ an 
r - theſe words, viz 


JobhnCutts was one of thoſe whith robbed Humphrey Rebbins. And 


antient Attourncy of the Ceurt , 


they were at iſſue, and it was found for the Plaintif. And it was al- 
leged in arreſt of Judgement, that the words were ſpoken in Queen 
Maries t:me, as appearcth by the Declaration. And yet the opinion 
ofthe Court was, that he ſhould have bis Judgement, ah 
peradyenture robberies were pardoned by Parliament after that 
g1Mme. 


— 


LR — 
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8. 


| 


Refuſal by 


? bringing Dow- 
" i 


Slander, 


Arleton brought Entry ſur diſſeifin againſt Carre, who for part Abatement 
pleaded that he had nothing bur in Right of his Wife, not na<Ffor pare. 


med,&c. and ſo demanded Judgement of the Writ, and for the reft 
he pleaded in bar, and they joyned iſſue for both , and the Jury ap- 
pearcd at the bar, and found both the iſſues for the Defendant. And 
now the queſtion was, whether the'Wrirt ſhall abatefor all or no, be- 
cauſe for pare it was found that the Defendant had nothing but in 
right of his Wife, or whether it ſhall abate bur fur this part wy 
And Shwuttleworth argued that it ſhould abate for part onely, and 

reſembled it to Joyntenancy, in which caſe it ſhall abate bur in part, 


and he cited Dier.29 1. & 7 R.2.titulo joint. $. %E.1. titulo breif 860.And SeverallTe- 


Vialmiſley (aid, that it was more like to a ſeveral! Tenancy, in which 
caſcall ſhall abate, as in woy texvre; | but Peryams ſaid to him, puta 
caſe, where ſeverall Tenancy ſhall abate all the Writ. Auderſon 
Joyntenancy, and ſeciſcd in right of his Wife is all one to this effe 


Rancy, 


and intent , for in Joyntenancy he confefſeth that he is ſufficient e- Fyntenca 0. 


nough , but that another hath right as well as himfelf allſo. And ſo 
where he confefſeth that'he is ſeiſed in right of his Wife, he confeſl- 
cth that he is Tenant, bat that another ought ro be named with him. 
Peryam ] F rac it is, that there is no difference concerning this pur- 
poſc and intent, and if the Recovery be had againſt the Husband ſole, 
ke ſhall bebound, And at length , all the Juſtices agreed , that the 
(M 3) Writ. 


Lapſe. 


"Tue and 


. 
. 
bo) 
Is 
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Writ ſhall abate but in part, andthat Judgement (ball be given for 
the reft, and ſo for that refidue the Judgement was, 1ihil eapiat per 
breve. vide 3 Hen. 4 2.13 Eliz. tol. 301. 


—_— W _ IIEY 


| "" 

T this day Walmiſley praycd Judgement inthe Onare wmpedit 
A een. oy ks] es — all agreed b the Queen 
ſball have Judgement for the reaſon of the miſchict; For otherwiſe, 
when the Queen hath a Lapſe divolved unto her , one fhall be Pre. 
ſcnted, and afxerwards deprived, ſo that the Queen ſhall never have 
kcrLapſc. And it differeth much from the caſe of that avoidance 
which cometh by the A& of God; for this is by the Aﬀ of the par- 
ty, and the refore Covenous. And ſo let Judgement be entred for the 


Queen. 


10, 
Writ was ( ad reipondenduw I. S.& Fidei #xori ejus ) and the 
A Defendant pleaded in abatement of the Writ, becauſe the name 
of the Wife was Faith in Engliſh , therefore they pretended that ir 
ſhould be F ids. Rodes L I know a Wife which is called Troch in Eng- 
liſh, and ſhe was called Trethis in Latin, and it was good; Andall 
the Court adjudged this Writ good here. 


IT, 
N Action upon thc Statute of Winch. was brought againſt: a 
hundred in Gloxceſter,and the Jury found a ſpeciall VerdiQ,viz. 
thac the money was delivered v0 a Carrier of Briflow, to be carried to 
London, who packed itup; And ashe was on his journey, certain 
Malcfa&t-rs cam©to him, in an another Hundred, and there took his 
'Horſe and Pack, and led him into a Wood, within this Hundred,a- 
gainſt which the ation is brought. And it this Hundred be guilty or 
no, they prayed the adviſc of the Court; Andall the Jnſtices agreed, 
that this was a robbery in the firſt Hundred, and not in the ſecond, 
for upon the firſt taking he was robbed; but if the Carrier had led 
the Horſe himſelf , then it ſhould be adjudged to be in his own 
poſſeflion, and no robbery untill he came into the ſecond Hundred, 
and if a man have money, and the Malcfa&tors take him in one Hun- 
dred, and carry him unto another.:Hundred, and there Rifle him, this 
ſhall not be a robbery in the firſt, but onely 1n the ſecond Hundred , 
for he is allwaics in poſſeſſion, per tor am Cariam, and Judgement was 
given accordingly. So of the purſe picked in the Kings Bench, and 


the 


(8s ) 
the thief taken with the manner, buta key being faſtened to the purſe, 
fill ſtuck inthe pocket, and 2 Juſtices againſt two, that the man was 


{ill in poſſeſſion of his purſe, and ſo no robbery. 


F232: 


W 4 ſhewed , how a woman brought Dower againſt her 7*r*07- 
two daughters and another , and in truth the third 

was but a Termer, andthe Wife hath no cauſe - of dower but that 
this was onely to make the Termer to loſe his term, for they all havc 
made default at the grand cape, and now he prayed to be received, 
and ſhewed cauſe that the Husband made a leaſe for yeares, and 
after the Leffee tevied a fine to the Leffor, and they granted and ren- 
dred back again to the Leſſee for the ſame yeares rendring the ſame 
rentand the Statute of G/oxceſter is, if the Fartnour have, &c. that 
is,ifhe may have covenant, a8 in x9. Ed. 3. and here he may have co- 
venant,and prayed to be received,and ſhewed his plea- Shurt lewort h] gh | 
You are atno, miſchief, for you thall have an ejetFoue firme if you be ©/#one frme: 
ouſted, where ſhe hath no cauſe of Dower. Walmiltey ] But we ſhall be 

put out of Ie » which ſhall be no reaſon. Anderſon | 

I hold that a Termer may falfify by the Common law- Shwttlewsrth] pdgh- 

But his leaſe is after our title of dower./, Peryaw ] although that if £or 10 plead 
be after, yet if he haye matter which gocth in deſtraftion.of the 7 _— of 
Dowerghe ſhall fallify well cnough; as if ſhe have title of Dowerand ; 

five yeares paſs after the fine Jevied. And: Anderſonwand Peryan (aid 

that the Statute of Glouceſter was made that a Termer ſhould nor be 

put out of poſſeſſion, but here the Termer is named, ! ides quare,And 

after at another day Shartleworth; moved. it again; . and ſaid that : 

the Termer ſhall not be received, becauſe! he is named-in the Wrie, Actit of the 
and the Court was of the ſame opinionthen, but they faid thathe {,,; 

might plead ſpeciall non tenure. Shattleworth | firſt he ought to ſave 

his default , for he commeth in upon the grand cape. Redes by 33 H. 

6. 2. he may plead non tenure before default ſaved by Friſe there. 
Shwttleworth } Then I ſhall have judgement againſt the two whith 

made default at the grand cape. C#ria ] you had belt be adviſed, , -. 

leſt the Writ ſhould ce by non tenure of parcell. Shattleworth | cmuries 

by my Conuſance of non tenure of parcel, all ſhail abate,but if I de- Difference. - 

murr upon his plea, then it ſhall abate but for one parcell. 


i 3: Leentad 


Efoppell. 


ugHUIC 


Aſſets in 
Gavelki! A, 


LL 


( 88) 


| 13. 
Eommayd White (brought a Formdon in Diſcender , and decla- 
red of a gift intayl made tohis father, who diced , and the 
land deſcended to the elder brother of the Demandant, who 


alſo dicd without Iflue , and ſo 'conveyed to himſelf as heir 


|, &c. The Tenant pleaded that the clder brother had 
fue "or who levied a fine to him, {and he relied y- 


» 1uc+ment doth pon the fine and roclamation- Walmiſly | this Plea 1s double, the 
« ro Ne Pn othe Iſueah> other the fine. Cmria ] foraſmuch as he cannot 


come to the one without ſhewing the other, it ſha]l not be double, & 
alſo here he relieth upon the ERtopple,vide 18: E. 3. 25. Tir. Gard, per 
wy. OM ARTS >=? JEab 1 


—_— 


| I4. 
A Formdon in deſcend by three brethren for lands in Gavelkind, 
they were at Ifſue upon Aﬀetz deſcended to the Demandants, 
And the Jury found aſpeciall Verdi&, thar the Father ofthe De- 
mandant was ſeiſed of thoſe lands, and by his Teſtament deviſed 
them to his three ſonnes now Demandants, and to their heires c- 
qually to be divided , And if this ſhall be ſaid adeſcent to them or 
no was the queſtion , becauſe the Law would have done as much, 
and therefore it ſhall be ſaid Aﬀetz. Bur all the Court held the con- 
trary,and that they ſball be joynt- Tenants or Tenants in common, 
and then they ſhall not be in by the deſcent, and ſono Aﬀetz; and 
Avmderſen aid, that if a man deviſe to his ſonne and heir in tayl, 
he ſhall not take it by deſcent. Feryams | ifa man may have any more 
benefit by the Deviſe than by the deſcent, then be ſhall rake by the 
Deviſc,Eadem lex per Curiam it he deviſe his lands to his two daugh- 
zers and hcirex, they ſhall be joynt-Tenants and no coparceners,e con- 
tr4 it he have but one ſon or one daughter only. 


——————— 


-T'$e 
= the Exchequer Chamber all the Juſtices of the Common Pleas, 
and the Barons of the Exchequer, were aſſembled according to 
the Statute of 27. Eliz.to reform errors in the Kings bench. And 
Smaleman of the inner Temple ſhewed how an Aion of Debt was 
brought upon an Obligation againſt one Chexey as adminiftrator,who 
pleaded plene adminiſtravit, and the attion was laid in Bark ſhire at 
Newbery, and the Plaintit averred that the Detendant had{Adſſerz at 
Weſtwood in the ſame County, and the venre facins was of Newberry, 
whereas it ſhould have been of Weſtwood, And this he aſſigned 
| for 


(39) 


for Error, And all the Court agreed #»4 voce that it was Er- 
ror, and ſo the judgement was reverſed, but the Aﬀletz being tran- 
ficory might have been afligned at Newbery. 


—_— —— 


+ 
Nother Writ of Error vas there brought by the Lord Seymour Amendment. 
againſt Sr. John Clifton upon a judgement given againſt him, 
and aſſigned tor error that the judgement was qued recuperet verſus 
Eaward.Seymour, and did not ſay preditt. Edward. Seymour. And all 
the Juſtices agreed that this was amendable, And ſo the firſt judge. 
ment was affirmed. 


18. 


A Nother Writ of Error was there brought upon a judgement Kent [#ſper- 

which Rawlyxs had to recover lands in the Kings bench , and pended, 

the Caſe was ſuch- A man makes a leaſe of ten acres for ten yeares 

rendring rent upon a Condition; the Leffee grants: 5. acres thereof 

toa ſtranger for five yaers ; and aftergrants the refidue of the years 

in the five acres tothe Leſſor. And after the Leflece broke the Condi- 

tion,whereby the Leſſor re-cntred;and if he may do ſo,or if the Con- 

dition was ſuſpended , or no, was the queſtion, becauſe he accepted 

a future intereſt in parcel]; for it was rg) os in the Kings bench puture intereft. 

that the Condition was not ſuſpended, and now this was asfigned Tenant wayves 
for error, And all the Juſtices (except. —_— and Peryam) held 

_ that itis not ſuſpended before he had entred by force of his leaſe Au- 

derſon If I makea leaſe (as here ) upon Condition and waive the 

poſſeſſifion, this may be ſuſpended before his entrie. Cook ] This is 

another caſe. Peryam ] But the reaſon thereof commeth well to this 

caſe; And afterwards becauſe the ſaid ewo Juſtices diſ-afſented from 

the reſt,it was adjourned over. | 


> - —  —— 


19. | 
NotherWrit of Error was there brought _ a judgment given 
inthe Kings bench. And Cook the famous Utter-Barreſter of the 
Inner-tem.moved this queſtion to the Juſtices. 1fa man loſe his goods, 
which come to the hands of another,% he converteth them to his own 
uſe, and after the owner dye, whether his Executors ſhall have an Dy and place 
ation of the Caſetor this Trover,and whether he ought ro ſhew the of converſron. 
place and the day of the Converfton,or no; And the Counſellours at 
the bar ſaid that he ought to ſhew both, for ſo it was adjudged, where 


(N) an 


Trover. 


0) | 

an Alderman of London brought an attion upon the Cafe againſ 
oue Staynſham upon Trover of an Obligation,and it was found that 
he had broken the ſcales, &c. and becauſe he did not ſhew the time 
and place of the Converlion,he could never get Judgement. And now 
the faſtices were of the ſame opinion , but yet Anderſon ſeemed to 
doubt. Peryam] Executors at the Common Law ſhall not have Treſ. 
paſs for a Treſpaſs done in the life of their Teſtator, and the doubt ig 
if they ſhall have an Aftion upon the Caſe. Manwoed ]ifa man hath 
another in Execution for debt, ard the Gaoler ſuffer him to eſcape, 
thd after the Recoverer dyes , ſhall his Executors have an ation a- 
gainſt the Gaoler? Cook ] No. Peryam ] So it ſeemeth. But Anderſon 
Manwood and YVindam clearly to the contrary, and that they ſhall 
have debt upon this Eſcape. Cook ] But not an Attion upon the Caſe 
at the Common Law;and here by his own ſhewing he might have 
Treſpals vi & arms, and therefore not this ation. 


SS$LSS$SS$GSSIDÞSISEHS$ 
De Term. T rinitat. An, Reg.Eliz.xxx. 
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I. 

SR ph Heiden brought a Writ of Right againſt Smethwick, 
S and his Wifc,of two parts of forty Acres of Land in 
1 =—<& S-rret, and they pleaded that one [bgrave was (cilcd, 
2 > JD and deviled it tohis Wife, now one ot the Tenants for 

FBS ttm of herlife, the remainder to Reniemin Ibgrave in 

Proving ayd in fee, which was his heir, and dyed, and they prayed in ayd of B. 1. 
an Aſie. who came and joyned tothem), and thereupon they came and pleaded 
to thegrand Aſhſe, and the firſt day of this term the Afliſe appeared, 

and ſixteen were ſworn, whereof four were Knights, and the-refidue 

were Scuires and Gentlemen, and the title was all one, asbeforein 

T. 28 Eliz. for this ſame Ibgrave was Tenant in that other Aion 

for the third part. And the opinion of all the Court clearly, that it 

is not ayded * the Statute 3 for there is not any certainty in the 

Name certain. Gram 3 but if he had givenit a certain name, as green Acre, then 
allthongh he had miltaken the Pariſh, yet it had been good enough, 

an apes, The Aſie may goe their way, and they did ſo, and after 

they being agreed came again to the Bar, and the Demandant was 

called, and did not appear, whereby the Tenant prayed the Court 

to record the Nonſuit, and it was done. Cwria | All is one as if he 

Nen-ſuits, had appearcd ; forthis Non-ſuic is percmptory for ever ; the iſſue 
| being 


Drort. 
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being joyned upon the meer droit, alitey if the ifſue had been joyned 
upon any collaterall poynt, 


7 
—__ 


H___— 


2. : 
N Treſpaſs by Blurt and Lifter againſt Delabere they were at Ifſue* Challenge, 
Pins now the Inqueſt appeared 'ready to pals. VYalmiſley | This 
Inqueſt you oughr not to takegfor it is favourably madeby the She- 

rif,which is within che diſtreſs of one of thePlaintits,and ſhewedghow 

the Sheri! held certain lands of a Mannor now in queſtion, where- 

of Liffer hath poſſcefſion, and allſo hath certain lands for term of 

ycars ofhim ; and the Plaintifs moved that he ought to take one 

cauſe onely. Curia ] He may _—_ both ; for the challenge is, that : cauſe, 

he {s within the diftreſs,and the allegations are but evidence to prove = 

it; ard then the Plaintif ſayd, not within his diſtreſs, whereupon 

the Court appointed Trycrs ; and the Defendant ſayd thact all the 

Jury arc fayourable, and prayed Tryers de ciremnftantibus. Gawd) | Tryrrs refuſed. 
That cannot-be, but onely in an Afliſc, and cited 9 Edw. 4. Curia | 
We cannot appoint other Tryers in this caſe but only of the Jurors, 
wherefore let the fourth and ſeventh be Tryers, but you may refuſe 
them, and take others if you will, and thereupon the Defendant re - 
fuledche fourth whereby the third was appointed,and they found the 
Array fayoura bly made, and therefore it was quafhed- 


—LJ” 
— — — 


3. 

A Recovery was had by Arthur Mills againſt Sir Owen Hopton, of 

divers lands twelve years paſſed, and by the negligence of the Amendment 
Attorney, no Warrant of Attorney was emtred for him, and now, f 
ſuit was made to the Juftices that it might be entered ; and they all pronmara | 
conſented thereunto, and ſo it was encered incontinently ; bur firſt 
the party made a corporall Oath, that he had retained an Attorney, 
and that this was the negligence of his Attorney. 


A— 7 
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I; the Exchequer chamber Cook, F oP that a Writ of Error was 4b; 
brought between Bedell and Meer, and ſayd that there was an Er- © *'7*- 
rorin the Record, which was not aſſigned, and prayed that ic might 7 _ 
be examined, allthough that it-was not aſſigned, becauſe thay it ap- Fer not af- 
one in the Record, which was agreed to by the Court: And then 
elhewed the caſe, that two had ſubmi:ted themſelves for all quar- 
rels #[tingo die Novembris An. 24. to ſtand to the Aibitrement of two 
there, and they Arbitracced that the Plaintif in this Writ of Error, 

(N 2) ſhuuld 
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ſhould releaſe tothe now Defendant ajl Adaions which he might 
have againſt him untill the 24 of June then next following, which 
was half a year after, and becauſe he had not performed this, an 
ation upon an Aſumpſit was brought, and Judgement given forthe 
Plaintif , and allthe Juſtices agreed that this was Error, becauſe 
that this thing arbitrated was out of the ſubmiflion, and ſo voyd; 
for they have no authority to arbitrate that which is not ſubmit- 
tcd unto them, and the ſubmilſlion is onely of things paſſed, and not 
to come; but becauſe that the Defendant had not heard of this 
Error before, therefore they gave him day. Afterwards the caſe 
| was moved again; and Axzderfon ſayd that damages recovered doe 
Damages reco- Bt lye inarbitrement. Feryam | Amongſt other things they will 
gow i ye well enough, quod Anderſon non negavit. But they all ſayd, that 
they may well aſſume upon conſideration, and an Aion will be 
maintainable for it. 


Sub; nAjion, 


-— _ —— — 


I. 
Term extin- { ji Homas Mounſon Eſquire , ſonne and heir apparent to Sir Joby 
gn:jhed. Mounſon, Knight, brought an Attion of Treſpaſs againſt VPeft, 
who pleaded not guilty, and upon Evidence it appeared, that Sir 
Tohn Monyſon had an eſtate for years, the Rewainder in tay] to the 
Plaintit, with divers Remainders over, and the Lefſce madea Feof- 
ment to divers, anda Letter of Attorney to others, with commiſſion 
to enter into the lands, and to ſeal the Feoffment, and deliver itin 
his name to the uſe of the ſayd Thomas and his heirs, and another by 
commandement, or Letter of Attorney of the ſayd Thomas cntred in 
his name. And the Court held this a good Feoffment , notwith- 
Diſeiſrs. Atanding that both the Lefſec and the Attorney were difſſeiſors; for 
it is good between the Feoffor, and the Feoffee ; for they ſayd that 

by the Feoffment to the uſe of him in the remainder and his heirs, it 

he in remainder enter, he is remittcd, and the eſtate for years is gone 

leetbid raed implicatively ; for Feryams ſayd, that in all caſes where the Freehold 
1s the term, cometh to the term, there the term is extinguiſhed. And therefore if 
Morgage. a man morgage his reverſion to the Leffee for years,and after perform 
the condition,yet the Leaſe for years is utterly extinguiſhed: And the 

Evidence on buthparts was very long, and the chief matter was, whe- 

thera Decd were forged by Rob. Monnſor lately one of the Juſtices of 

the Common-pleas 3 by which Deviſe lands were conveighed tobim 

by William Moxyſon his Father , whoſe heir at the Common Lav 

Sir Jove Mounſen is, viz. the Sonne of Roberts eldeſt brother , and 
the Deed was ſhewed by V/Yeſt,and it was periſhed with Mice, allthe 
Sea), and part of cyery fide; but yet by the laſt Will of the ſayd 
V/iliam Mounſon, and by divers dw proofs, it was evident _ 
thc 
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the Deed was good, and but little in effe& was ſhewed to prove the 

Deed forged 3 = the Jury went together, and tarrycd there all Mildeme 
night, and inthe mean time ſyme of them had viRualls with them; _ ond 
for one had Checle, and another had Pruens, another had Pippins, 

and another had an Orange, bur he which had the Orange ſwore 

that he brought it onely tot the ſmell, and therefore he was excuſed; 

and he which had Pruens, had given halfa Prucn to one of his com- 

panions, which eat it, and he which had Cheeſe had eat thereof, 

therefore all thoſe which had vials, were fincd at 40. and they | 
which had caten at 5]. every of them, and all committed to the #in* 24 im- 
Fleet 3; but becauſe they were _ therefore the Verdi was 2". 
taken, and the Verdi@ was given for the Plaintif, v;z. that the Deed 

was forged by ] uftice Moxnſon, and the Verdidt taken de bene eſſe, 

and all this matter commanded to be centred; for the Juſtices doubt- 

ed whether it were a good Verdi&t. This matter was moved 

divers Terms afterwards , and at the laſt adjudged a good Ver- 


dit. 


I rm 
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6, 
= an Eieitione firme by Aſhby againſt Lavery for Lands in Weſtmin- Connter- 
ſter, it was ſayd by allthe Juſtices to the Jury, that if a man hath mand. 
a Leaſe, and diſpoſeth of it by his will , and-after ſurrenders 
it, andtakes a new Leaſe, and after dycth that the Deviſee ſhall not 
have this laſt Leaſe, becauſe this was a plain countermand of his 


Will. 


— — 


7 » 
N Treſpaſs by Johnſon againſt Afey, it was faid by the Juftices to 
| pk mes. that if there were a Chauntery in reputation, allthough 


itbe none in right ( as if it be gone by ditſcifin ) yer the Queen ſhall 
have the Lands. 


——————— 


8. 
T Serjeants-Inne in Fleet-ſtreer, the Jufticcs of the Common PR 
Pins end Barons of the Exchequer, bl e alſ:mbled for divers vr Pe” 
Errors in the Kings-bench, and the caſe of Rawlins was moved * 
again, and Anderſon and Peryam retained their former opinions, and 
Feryam ſayd, that he would differ from all the caſcs of colJaterall 
conditions,which may be put; for he ſayd that ifa man makea Feoft- | Frnent 
ment infec of 20 Acres of land, upon condition, that it he pay to phos, 220 GP 


the Feoffee xx 1. at Eafter, that then it ſhall be lawtull for him to 
Te-cnter 


Con/idera- 


Foy. 
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re-enter, allthough that he be re-enfeoffed of 10 Acres, yet he ought 
to perform the bo. becauſe it is collatorall. But Cook, the fa. 
mous Utcer-barriſter ſayd, Truly it hath been adjudged to the con- 
trary, and I was privy to it 3 for when he took as highan cftate a- 
gain as he had before, by that the condition is confounded, and the 
caſe of the Coredy in 20 Ed. 4. will prove this caſe. Rodes ] Ileeno 
diverſity. Peryams ] It is collacera | there, but ſo it is not here, but 
afterwards thoſe two Judges changed their opinions, and io the firſt 
Judgement was affirmed. 


———, 


> —— 


——}—__ 


9. | 
Rown recovered againſt Garbrey in an Aſ#mpſit , and thereupon 
Garbrey brought a Writ of Error. and afligned for Error, that 
there was no Conlideration ; for the Declaration was, that whereas 
there was a communication between Brown and a woman, for Ma- 


| riage between them, that the Father of Brown had p1omiſed to the 


© Conſideration 
executory bras 


Wite, that if ſhe wonld marry his Son, he would make a Feoffment 
of his land to the uſe of himielf tor life, and after to the uſe of them 
two intay], the remainder, &c. and that Garbrey aſſured to the 
Wife in conſideratione pr emi ([[orum, that it the Father did not doe fo, 
thn he would give the Wife a hundred pound ; ac licet, the Father 
did not give to them in tayl, ſecuxd. agreament. preditt. yet Garbrey 
reuſed, Fc. And Cook moved that this ſhould be no Conlideration; 
for the communicetion of Mariage was not by him, but between 
ſtrangers to him ; but it the Father had aſſumed in conſideration of 
Mariage, thenthat ſhould have been good "__ the Father ; buta- 
gainſt Garbrey it is uo otherwiſe than as if one promiſe to you to 
En'coff you, and I ſay that if he doe not fo, then I will give you 4 
hundred pound , this is without conſideration, and ſo here. But 
the Juſtices held the contrary, and that the conlideration is good ; 
tor 1mconfideratione premiſſorum, is in conlideratton of the Mariage , 
as wcllas of the retuſall of the Father; and allſo it was alleged, 
that Garbrey was Coſen German to Brow», and therefore, &'c. An- 
derſen | It a communication be between two, and the Father promiſe 
to make a Joynture, anda ſtranger ſay that if the Father will not, 
then he will doe it, this Is a good conſideration ; and there is no 
necellity to be ſo curious in the conſideration ; for that is not tra- 
verlable. But Cook ſayd, that if it be Executory, then it is craver(- 
able. Another Error Cook afligned, becaule they had not alle- 
ecd a nut performance in the Father ; for the promiſe of the 
Father was to make a Feoffment to the uſe, &c. and they averre that 
allthough that he did not make a gift in tayl, which cannot be the 
{ame thing which the Father ſhon!ld doc ; for an eftace to uſe in tay], 


and 
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and a gift intayl is not all one. Bat the Juſtices held it good, for w 
the Statute of 29 FF. $. the nſe is executed, and ſo the cftateexecuted, 
Alſo the Declaration was that he had not made a gift in tayl ſecun- 
dum agr eament wws predifiium. But Cook, moved that it ſhould not be 
good , for if man be bound to make an eſtate to another in the per, 
and he make it in the poſt, this is no performance,and here by the Sta- 
tute he is ing in the po, andthe not performance is alleged to 
be,becauſe he did it not in the per,and ſaith,that he which is in by the 
Statute, ſhall not vouchyfor he is in, in the poſt, and he cited Winters 
caſe, which was not denyed;but Peryam ſaid, that conſiderations in a» 
&ions upon the Caſe,and Conditions, are not all one. 


N the Kings bench the caſc N. ſach , John Kipping being aCopi- pOONE 
holder,deviſed it to his Wife for life, t + Rem dns to YVilliam <OPPIPold, 

his ſon in Fee, and made a Surrender to that uſe, and the Wife is ad- 

mitted generally, now ifthis be an admictance of him in Remain» General! ad- 

der alſo, was the queſtion. And Godfrey argued that it was nort,for #tnce. 

it is not like to thecaſe of deſcent, where the reverſion ſhould have 
deſcended, for in this caſe YVilliam cannot Surrender before admit- 

tance,but he agreed that one which hath it by diſcent may furrender 

before admittance for in that caſe it ſhall be ſaid poſſeſs fratyiy, but Surrender, 

when it is 497 7 then that cannot be ſurrendred, whereof ad- 

mittance ought tobe, becaule the Lord ought to have a fine of Eim,& yy, 
therefore he likened it to the caſe in 18E.gq. where the Meſne graunts 

the Meſnality for life, the remainder in fee, and the Tenant attornes 

to the Tenant for life , if he had cauſe of acquittance againſt che 

Meine this ſhall not be an attornment to him in remainder; fo here, 

if this ſhall be good to him in remainder then ts the Lord without = 

remedy for his tine. But Cooke the faracus Utter-Barriſter argued to ,, _ 

the contrary ; for rhe Remainder veſted when the particular eſtate Ling of s 
veſted. or els it ſhall never veſt, but it ſhall not be void, ergo it is ex- : 
cuted when the particular eſtatc,&c. And therefore he iaid clearly 

thatan admittance of the particular Tenant is an admittance of 

him in Remainder,and that the Lord cannot have his fine, ifir be 

agreed that the Heir may ſarrender before admictance, and yer the £,;,, fk s- 
Lord ought to have a fine ofhim.And in 7 Ric. 2. F itzherbert ſcire fa- pin a fine. 
c1as 3, where Tcnantfor life ſaeth execution , this ts an cxecntion 
for him in Remainder. And in Fitzherbert, Na. Br.fol.201.where 
one deviſeth for life, the Remzinder in tayl, and an ex grave querels 
Was ſued, this ſhall ferve as well for Tenant in Remainder asfor 
Tenant for life, and 18 Ed. 4. 7.and the time of Ed. 4. Fireherbert 1normmen. 


Attory, 21. that attornment to the Tenam for life is good tohim 
in 


Audita querels 


Aftent no the 


Device. 


- 


heajon. 


Nthil hahet. 


[rernwly, 


P=ad 


Cuperſedeas. 


Declaration 
dewble. 


in Remainder and VVeldons caje in the Commentarics,that aſſent to 
the Deviſce for life, is an execution of the d:viſe to bim in the 
Rcmainder. 


[CEE nat es 


11. 

He cale of the Reſceit was moved again, and Shauttleworth ſaid, 

that he cannot be reſccived becauſe he is named in the Writ, 
And ſaid, that he had ſearched all ;he books, and there 1s not one 
Caſe wherche which is named in the Writ,may be reſceived Ander- 
ſon | What of that? ſhall not we give judgement becaule it is not 
adjudged in the bookes before ? wee will give judgement 
according to reaſon, and if there bee no reaſon in the bookes, 
I will not regard them. Shattleworth ] Hee is at no milſchict 
here, for in 33 H. 6. the Tenantcaine at the grand cape, and (aid 
that he had nothing,and the Court faid that it was no plea, for if 
he hath nothing hecan loſe nothing , And ſo here, ifhe be ouſted 
where he hath good right, he may rc-enter,and falſify the recoverie. 


Peryam] But he ſhall be put out of poſſeſſion, which is a miſchicf and 


remedicd by the Statute. Shattleworth] I hold clearly that a Termer 
cannot fallify at the Common Law, becauſe a term was not regarded. 
Peryam)The books doubt thereof, but Anderſon ſeemed to aflent to 
Shattleworth, and that the Covyn ſhall be traverſable,which Pery- 
ans denyed clearly,and faid that he ought to averr the Covyn. 


I 2, 
A Man was condemned in an ation of Debt, and brought an 
Amndita querela upon a releaſe, and had a ſuperſedeas, Peryans ] If 
the Sheriftake him hk that he bath notice of the Writ,although it 
be after the Tclte, yer it is well done, but otherwiſe of an Uzlary. 
But Fexner and Walmiſley held to the contrary , and Fenner ſaid that 
he had ſcen a Preſident to the contrary. 


13. | 
A N Attion upon the Caſe was brought againſt Mathew late Un- 
\ der-Sheritt of Hampſhire, that where an Exccution was direted 
to him, by vertue whereof he had taken goods to the value of the 
execution , and fold them for leſs, and that he hath not retorned the 
Writ ; and upon this Declaration the Defendant demurred in law, 
becauſe it was alleged to be double. Bat Fenner held the contrary,% 
ſaid;that an ACtion upon the Caſe is like to an Aftion of Covenant, 


where a man may ſhew all the covenants broken. Cwria ] If the one . 


matter 


T ; 
% 
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natter be depending upen the other , ic ſbaJl not be double, and 
here all is, tor not retourning of the ſame Writ. Wherctore Fenyer 
(aid, that he would not amend his Declaration, let the other De- 
mur it he would,/ ſed quere ) for the Declaration ought to agree with 
the Writ, 


— 


I 4- 
. Writ of falſe Judgement was brought upon a Judgement given 


in a Court of the Deane and Chapter of eſtminſtcy, in an Admi:i- 
Aftionupon the Caſe brought againſt one as Adminittrator; And did ſfrators. 


not lhew by whom the Adminittration was Commiteted , which he 
ought to have done by 32 Hey. 6. & 35 Her. 6.55%. 4. and the 
Aſſzmp/it was Jaid to be in contidcration that Aﬀers came to the 
hands ot the Defendant, And whether this were a good coniideration, 
was another doubt, and it was not averred that the Adminiſtrators 
had goods ſufficient after the D2brtz and Legacies were paid. And at 
this day 1t was held, that when an Aftien is brought againſt an Ad- 
miniſtrator, it need not be ſhewed; but in an Aion brought by them 
clearly, they ought to ſhew it. And for the other matter , whether 
the Plaintif needed to aver that they had Aﬀets belides the Debts,&c. 
it was ſaid, that this ought to come and be ſhewn on the other part. 
And for that Woodwards caſe' in the Commentaries was cited. And 
the next morning P«ckering ſhewed, that he had a report of a Judge- 
ment given inthe Kings Bench, that it is not neceſſary to ſhew that 
they had Aſſets beſides the Debts and Legacies, &'c. And therefore 
ne prayed that the Judgement may be affirmed. And ſo it was, for 
Redes had ſeen the report of Puckzrivg, according to his ſaying, and 
teſtified the ſame,whereby Judgement was here given againſt the Ad- 
miniſtrator, And-rſox being inthe Starchamber. 


15. 


T was agreed by all the Juſtices, that for a Herrio: ſervice, the 7erzo:, 


Lord cannot diftrein out of his Fee, no morethan for a Rent; but 
le may ſeiſe a Herriot Cuſtom our of his Fee 


_— CCC 


I 6. | 


—— — 


Man was outlawed, and tho Sherif retaurned . the Proclamati- Vilary. 


on ( tali die omn:s & ſingulas proclam. fieri fees ) And did not 
ſhery that tuch a day he mad? the firſt, and ſuch a day the ſecond, &#e- 
and this was afligned fer Error, and prayed that the Utlary might be 


reverſed, and ſo it was. 
( O) Fleetwood 
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I7. 

Leetwood inc wed that this caſe camein pleading.A man hadaRent 

{crvice payable atthe Feaft of St. Michae!, And on Michaelmas 
day he dicd about ten of the clock inthe morning; now he deman- 
ded whether his Heir or his Executor tha}ll havethe Remt ? Anaer. 
ſen | Hath he not all the day to pay it? and upon conditionto pay 
luch a {um, be may tender it any time before Sun-ſet. Feryam But if 
the party accept the payment in the morning, it is good. Caria} 
It icbe acaſc 1n this Court, yort ought to demur as your caſe is, and 
not to be thus Politick, 


Rent -ſcr- 


VICE. 


a 


18. 
Abatement. A Wiit of Error was brought upon a Judgement inthe Kings 
Bench, 2nd one of the parties died, hanging the Writz And the 
Court held'this to be an abatement of the Writ, and thayhe ought 
to purchaſe a new Writ. 


od> cd» 


et> cf» owt> ot ot > © > | 
(OE Eee RB RBRAR 
De erm. Mic. Anno Reg. Eliz. xxx. © xxx). 


I. 
Law Formdon was brought againſt Haſelwood and Haſttlwood,. 


batement. - 
_ ap i. 8 & and thcone took the Tenancy of the one Moity, Abſq, 
Phil. of Mas. @:; ® hoc that the other had any thing therein, and plcaded in- 
134- | abatement of theWritzand the other took theTenancy of 


EAX3W theother Moity,and vouched.Skuz.]Shall I maintain my 
Writ, or anſwer to the Bar of the other? Tots Cxria JYou muſt needs 
maintain your Writ. Anaerſon | Where the pleading is ſuch, as your 
Writ cannot be good, there it isa ground that you ought to main- 
Precipe quid tain your Writ; but ifa precipe quod reddat be brought againſt two, 
refdet. and the one plead Nontenure, and the other accepts the entire Te- 
nancy, Abfq, hoc, &'c.and doth plead in Bar, there you may anſwer 
to the Bar, becauſe there peradventure the Writ is good , notwith- 
ſtanding; As if a Writ be brought againſt the Feoffar and Feoffee up- 
on condition, . or Murgagor and Morgagee ; and ſo there is 2- 
diyerlity. 


4 -__ 
T F 
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- 4 
N a O#4re imped:t brought by the Queen againſt the Archbiſho 
Ji: Fnder! and the Incumbent, x art ew pleaded, that rs. Vary. 
time before he had any thing in the Advowſon , by whoſe Utlar 
the Queen 1s incicled,, King E4. 4. was ſciſed of the Honor of Haſh. 
ftings, and granted it tothe Lord Haſtings in Fee. and further gran- 
ted omuia bona C7 catalla omninm tenentium ejuſdem honoris foe mane- 
ri reſidentium & non reſident um qui foremt utlagati, &c. and ſocon- 
veyes the Honor by deſcent to the now Lord Haſtings, and did not a- 
ver that he which was Uclawed, wasa Tenant of the Honor. Cmria ] Averment. 
It is not good without doubt, for otherwife he is not wichin com- 
paſs of the Grant, and therefore a day was given, by which , ifthe 
Defendagt did net ſhew better matter, the Queen ſhould have 
Judgement. 


CI —_— 


Deviſe. 


3. 
I: the Kings Bench Anne Bucher brought an Ejeltione Firme againſt 
Gloceſter. 


Amncell Sawford,and other Defendants, And upon not guilty plea- 


ded, the Par” found a ſpeciall Verdi&, viz. that William Samford jj 30. Elie. 


was ſciſed of the Mannor of Stoxe-howſe in the Pariſh of S. whereof the ror. 188, 
Tenements in demand were parcell, and of divers other Tenements 
within the ſame Pariſh , and within a place known inthe ſame Pa- 
riſh, which is neither Town nor Hamlet,called Ebzey, in which Sam- 
ford had a Tenemient, which hath Lands time our of mind perteiniug 
thereunto,Fying as well in Ebrney as in Stoxe-honſe,which Tencment is 
in the Tenure of one Bacher by Copy of Court-roll, according to the 
cuſtom of the Mannor, Afterwards Wlliam Samford deviſeth to his 
Brother, after the death of Excher, all that my Tenement with the 
Appurtenances wherein Bucher dewlleth in Ebxey, Now the queſtion 
was, whether the Lands in Stowe-hbouſe portcining thereunto thall paſs 
or no? And the famous Cook argucd that it ſhould pals, tor this 
word Tenement referreth to his dwelling which is in Ebzey, and not 
tothe place where the Lands lie, And. therefore he ſaid that words 
oaght to have relation, ut ne impediatur ſ-ntentia, ſed ut res magis Va- 


leat quam pereat, and he cited 4 Ed..3 in a Quare mmpedrt quod permit- 9, impedit. 


tat preſentare ad eccleſiam de Monrton Majoerem, and the Defendant 
demanded Judgement of the Writ for falfe latin, becaufe of Ma's- 
rem,and yet it was adjudged good, for it ſhall be referred to ecclef- 
ar, and he cited 19 Ed. 3. & 3 Ed. q. Allfo it paſſeth by this word 
appurtenances; for there was ſuch a Chambridgſhire caſe here with- 
in this Twelve-month, where a man gave inſtrutions to another to 
make his Will in this form, © 1 will that 3. ſhall have my Hovſe, with 
(O2) all 


Vaſew. 


397 VIVOr, 
AMic.29.05 30 
Eliz.1ct.2325. 


Imponnading, 
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all my Lands thereto apperteining; And the other made it in theſe 
words, | deviſe to B. my houſe, with the Appurtenances ; and it wag 
adjudged that the Land ſhould paſs by this words Appurtenances, 
For allthough that in late Books , Lands ſhall not paſs by this word 
Appurtenances, yct this is good authority to prove that they ſhall 
pals, as 7 Hen. 5. 41. & T.21 Ed. 3. 18. Allſo Wills ſhall be taken by 
meaning, and here upvun this devite 4. 1. Rent 1s reſerved , and the 
anticnt Rent is but 45.1. and it the Land ſhould be racked, it isall 
worth but v. 1. a year, and becauſe they are held inCaprte , 
therefo,e by the Statute we ſhall have but two parts. And it cannot 
be intended that it was his meaning to have us pay 4-1. for the Lands 
in Ebsey, wich are not worth ſo muchtherefore ſometime the valew 
is conſiderable ina Will, and cited 4 Ed.s6. & 7 Ed. 6. and ſo he 
thought the Plaintif ought to recover. And at this time the Court 
ſeemed tobe ot the ſame opinios, for they gave day over to the De- 
tendant, at which day, if nothing were faid , Judgement ſhall be gi- 
ven for the Plaintif. | | | 


$1 

Amwdy prayed Judgement in an Attion of Treſpaſs by Hawble- 

don againft Hambleden, the caſe was {uch. H. was ſcited in Fee, 
and had ifluc, three Sonnes, fobn, V'/iliam now Plaintif, and Rick- 
ard nuw D<ctcndant, And by his laſt Will deviſed Lands to /ohx,, and 
to the Eeirs Malcs of his budy ingendred , and deviſed other Lands 
to William in like ſort, and other Lands to Richard in like fort, And 
that if any ot his Sonnes died without iſſue Malc, that then the Sur- 
vivor ſhall be cach others Heir, Afterwards the eldeſt dicd without 
iſſue Male, A nd it 4{iam ſhall have all his parc alone, or clſc ke and 
Richard between them, was demurred in Law, and day was given 0- 
VEr tO ATgUC It. 


a 
7, Carey ge ſhewed how an ACtiun was brought by Berdſley a- 

gainſt Pr/kingtor, upon the Statute of 2 & 3 P. & Mary, for 
driving a Diſtreſs oi.t of the County, And ſhewed the trath of his 
caſc, that the Diſtreſs wastaken in #4 Nundred of Offlay in Stafford- 
fhire, and the City of Lichfield was ſometime within this Hundred, 
And by Letters Patents of 1 Marie, the City was made a County of 
it ſclf, and he which tuok the Diſtreſs impounded them within a 
pound inthe County of the City of Lichfield ; now whether he hath 
incurred the penaky of the Statute, or nozwas the queſtion ? . And be- 
cauic the Court had not a Statute Book there, to ſee the Preamble , 
therefore | 
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erefore they would give noreſolution. Anderſon ] The meani 
be Statute __ becauſe the Bailif of the a we —_ - tos 
verance. Allſol think it is within the compals ofthe Statute »  be- 
cauſe the City was a County ſevered before this Statute made. And 
the Scrjeants atthe bar ſaid, that the party may drive the Diſtreſs as 
far as he will within the ſame Hundred , but he ought not to drive $*"* Hundred. 
it above three miles without the Hundred. 


—_—_— —_— _—_—— 
. — 


6 


Ohy $Iywright exhibited'an information uponthe Statute, for buy- 

J; ng of Titles,againft Pege,and declared how Joane Wade demilſed to CPM perty. 
Page tor 60 yeares3 the Detendant pleaded not guilty; And now a ? 4-30. #lix. 
Jury of Suſſex appeared at the bar. And upon Evidence it was mo- '*153*-. 
ved, 4if a man havea lawfull Title to enter into Lands, but hath not 
been in Poſſeffion, aud he entreth and makes a Leaſc for yeares there- 
of; if this be within compaſs of the Statute. Anderſor ] It is within 
the Statute, for the miſchicf was , that when a man had a Title to 
Land, he would let it to another, to have maintenance and imbra- 
cery, a1.d make contentions, and Suites, for remedy whereof the Sta- 
tute was made. For if a man havea Title, he may recover accordi 
this Title. Peryamm || The miſchief hath beentruly recited , _ 
therfore ie is reaſonto reſtrain ſuch bargains.But if a man Recover by A&c9ver7.' 
Formdon or Ceſſavit, and make a Leaſe, this is net within compaſs 
of the Statute, allthough that he hath nor been in Poſſſſion by a year; 
and in my opinion the Plaintif need nor prove that it is a pretented 4 p!etended 
Right, bccauſe the Statute expoundeth what is a pretented Right, ©" 
viz.. if he havh norbeen in poſſeſſion. And ſol have delivered my o- 

inion before this time. Arderſon ] ;If a man hath not been in 
| Poſſeflion,and cometh to me, and faith, that he will make mea Leaſe, 

and demands jfI will take it, and l agree thereto, whereby he maketh 
me this Leaſe, if I donot know that he hath not been in poſſeffion, 
| ami not within the Statute. And then the Defendant ſhewed that he /697ance.” 
was brother of the half blood to the Wife of the Lefſur, whereby he 
might take the Leaſe well enough. For Fleetwood cited 6 Ed. 3. if one 
brother maintain the other , this is not within the Statute of 
Champerty, which caſe the Court agreed, this is for ſpeciall caulc. 
vide ftatut. de articulis ſuper cartas. Anderſon | One brother may tra- MHainterance * 
vcll tor another, and maintain him, but if he take a Leaſe ofhini, he Campery 
is within the Statute of 32. Hen 8. for this is a generall miſchicf, Difference, - 
and the miſchief is as great , 'if the brother take a Eeaſe, as if another 
rake it, qued Periamcouceſſit clearly, but becauſe it was the caſe of The caſe. 
the Defendant, the Jury tound a ſpeciall Verdidt, viz. that the Lands 
were conveyed by the Husband of Joane Wade, to the uſe of himſelt 
| (On 3) ad -- 
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and his Wife iu Tail-ſpeciall, the Remainder to the Husband in ge. 
ncrall-Tail, the Remainder to the Witezin Fee, aud after the Hug- 
band Enfeotfed diverſe men thereof , and the Feoffees continued in 
Poffcſlion diverſe years, After the Husband dicd, and then the Wife 
by indenture ſealed and delivered, of the Land,made a Leaſe to Ps 
which knew all this matter , from the fife day of Jexwary laſt pait, 
for 60 years, if the Wife ſhould live ſo long, and that the Wife was 
Siſter to Page the Detendant by the Mother, and found the valew of 
the Land as if it ſhould be fold, and they praycd the advilc of the 
Court, &c. 

And the morow after, the like information being brought againſt 
the woman bcing Leſſor, the like Evidence. was given, and the like 
calc found. 


Enner moved this caſe to the Court. An Alien born purchaſeth 
Lands in Tail, the Remainder to aſtranger in Fee ; The Alien 
ſuffereth a Common Recavery to his own uſe in Fee, Andafter an 
Office is found of allthis matter, if the Remainder ſhall be to him 
which had it beforc or no was the queſtion. Azderſon | 1 think the 
Queen ſhall have a good Fee-{imple, for if there be a good Tenant 
to the precipe, then is the Remainder gone , and you will not deny 
bur that he is Tenant ſufficient before Office found. Fexwer ] True , 
Sir, but when the Office is found, by relation thereof the Recover 
is avoided. Anderſon] Truely the Office hath relation for the P 
on of the Alien , but it hath no tuch relation to ſay that the Alien 
never hadit, for then the Queen ſhall not have it ; bur if the Alico 
were Tenant ſufficient at the time of the Writ brought againſt him , 
then the Remainder is utterly gone. And all the Juſtices ſaid that it 
1s a ſtrong caſe that the Queen ihall have it,and that the Remainder 8 
gone. And Redes cited 27 Af. fol. 50. 


- — — - - > —— 


oN 

YLympton orought an Action of Treſpaſs againſt Debyner,the Defen- 
dant pleaded, that the place in which, &c, is Copyhold , and 
pleaded a Grant to Sexrhey,which granted it to him, Fc. The Plain- 
tif replyed,thart long time before the Grant pleaded by the Defendant, 
Alice Gooding was Leſſee tor life, ſecundum conſuetudimem manerii. Fc. 
and that the Cuſtom is, that the Lord may grant Copies as well in 
Reverlion as in Poſſeſſion. And that in 5 Eli. the Lond Ark being 
Lord of the Mannor , gar tohim a Copy in Remainder before 
the grant wade to Sorrhey, which now came in Poſſeſſion, and that 


he 
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he emered, untill, &c. The Defendant rejoyned that there is a cu- 
ftom in the Mannor, that the Lord may grant Copies in reverſion, 
with the agreement and conſent of the Tenant in fion ; and if 
any Copies be granted, without conſent of the Tenant in poſſcſh- 
on, that then there is fach a cuſtom, that ſuch Grants ſhall be allco- 
gether voyd, abſq, hoc, that they are deviſable mode & forma, &c. 
whereupon the Plaintif demurred in Law. Walmiſley ] This Plea of 
the Defendant is repugnant ; for by thele words, If any be graxten, he 
implyeth, that there is ſuch a cuſtom;and then when he ſaith »b/g, hoc 
that there is ſach a cuſtom, this traverſe is voyd,and the Plaintitthall 
have Judgement, by 9 H.6. Allſo he argued that this cuſtom ſhall be 
voyd, and cired 19 Af. the caſe of the command of St Fehr, and 2 
Hen.4.% 19 Eliz. the Ejeftione firme by Bill an Attorney ; andhe de- 
fined uſuage to be, Conſtitutio ex diverſss attionibus ſepins iteratis. 
Shattelworth argued to the contrary, and cited 37 Hez, 6. the caſe of 
Common, and 26 Ed.z. 


—_—— 


— 


9, 
Awdy the Queens Serjeant .rchearſed the caſe of Beuerley in Uitlary. 


this manner; Thomas Beverley brought a Quure impedit againſt 
the Ordinary, and Gabrielt Cornewell the Ro which was in, 
of the preſentation of the Queen ; and upon pleading, there was a 
Demurrer entred up, and before-that was diſcufſed, Beverley was 


Outlawed at the ſuit of another, in an Atftion of Dcbt ; then Corn- The Cas. 


well retigned bis Benefice,and the Queen preſented him again, where» 
upon he was inſticuted and indufted ; Then Beverley brought a 
Writ of Error in the Kings-bench, and reverſed the Qutlary, becaufe 
that he was named of Hamby, where there were two Towns of the 
ſame name, and neither of them without an addition, and now he 
brought a Scire facias to-cxecute his firſt judgement againit Corx- 
well, who pleaded all the matter in bar, and it ſeemed to him that 
the Plaintif ſhall be barred ; for by che Outlary of the Plaintif, rhe 
preſentation was forfcired tothe Queen, allthough that ic was bur a 
thing ina&ion, and thereupon he cited 2 Hey. 5. where a m#n had 


a Patronapge with his Wife, and was Outlawed, &c. then, it by the Patrongge in 
reverſall of the Outlary, he ſhall bereſtored tothe preſentation ; and 714%! of His 


wife. 


he ſayd that he ſhall. not, for that ic was a thing once lawfully exe- 
cured, and veſted inthe Queen, and he cited 4 Hey. 7. where a man 
is attainted by A of Parliaments, &e. Allſo the opinion of Briar 
there, is a ſtrong proof of this caſe . And further he ſayd, that he 
was of counſell with a caſe in 26 Eliz. where Debt was brought by 
Hanmer againſt Laddington, aud the Defendant was condemned, and 
a Fier: facias iſſucd to the Sherif, who by virtue thereof ſold a term 
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of the D:fendants, and levyed the money thereupon, and aitcrward 
— ov mp brought a Writ ofa Tod refuſed the Judgement, 
the queſtion was it he {hall be reſtored to his term ; and it Was ad- 
judged, that he (hall not, but onely to the money for which it. was 
ſold, becauſe the ſale was once good, and ſo It thought that the 
Plaintif ought to be barred. YPalmiſley to the contrary : For in 
our caſe, when the Queen preſenteth, ihe hath gained a Patronage to 
ber ſelf, untili we recover it again, and this is the calc of Ratcliffe, 
in35. For tſolongasthe Incumbent which is preſented continueth 
by that Induction in poſſciſhon, ſo long he which preſented himis 
Patron, per Collow, in20 Ed. 4. and by 46 Edbv. 3. tit. Incumbent, % 
19 Ed. 3. tit. Oware impedit. It the King bring a Quare imped:t , and 
hath title to recover, yet the other is Patron untill his Clerk be re- 
moved, a fortiore where the Writ is brought againſt the Incumbent 
of the King, he is Patron until} he be removed, then if nothing 
ſhall be fortcit to the Queen, then it is to be conſidered, becauſe the 
Queen hath preſented the ſame Defendant of new, whether he ſhall 

< removed or no, and it ſcemeth clearly that he ſhall, becauſe he 
claimeth under this eſtate, and this is done hanging the Writ ; and 
no af done hanging the Writ ſhall cxtort the Plaintif from his ex- 
ecution, and ſurely the Writ is hanging untill execution. be done; 
and he cited 31 Hey. 6. It one make an Attorney, he ſhall b: Attor- 
ney untill execution be done; and 21 Her. 7. if the Defendant re- 
fipn, and a ſtranger is preſented, hanging the Writ, yet the Plaintif 
ſhall remove the ſtranger, and 20 Fliz. in Dyer accordeth with that, 
notwithſtanding that ſome there held the contrary : And to thelike 
purpoſe is the caſe in 11 Hey. 4. of traverſe of an Office. Then for 
the Outlary that was avoydable by Plea, by the Statute of 2 Her. 5. 
per the Books ,in 22 Hem. 6. and 38 Hex. 6. Then if bythe Outlary 
reverſed he ſhall be reſtored, and it ſeemeth that he ſhall ; for a man 
ſhall ſce a great difference between this caſe and the caſes put : For 
it a man inan Aion deny his Deed, and therefore pay a Firſ ro the 
King, ifatter he reverſe the 
to the Fine, becauſe it is a 


ns: args , = he ſhall not be reſtored 
y-thing, and a thing collateral], and 
on of Brian, inq Hen. 7. for it cannot 
be Law : But if a man be indebted to me, and after | am Outlawed, 
and enen the King releaſeth this debt, and then Ibringa Writ of 
Error, and reverſe this Outlary, I ſhall be reſtored to my aftion a- 
gain. Andherc he hath ſhewen to us a peece of cunning ; for when 
he pleads the Outlary in us, he hath pleaded the Record ſpecially, 
tor otherwiſe we would have fayd, »#/ tiel record, and then it being 
reverſed it ſhould have been certified for us, as there is a caſe in Dyer. 
Then here, allthongh that be in by a new preſentation, yet all the 
words of our Writ are true in this Scire facias ; but 1 grant that Exc 


cutors 
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cutors ſhall have a Qnare impedit for a diſturbance done to their Te- 

ſtator. Anderſen] The calc in Dyer isthus reported, That I when fury 6 gy 
| was the Queens Serjeant, and Gerrard now Maſter of the Rolls, then inpedir. 
being Attorney of the Queen, were of opinion that the Clerk of 

another ſhall not be removed, and concerning that matter, I held 

then, as I doe {till that in ſome caſes the Clerk ſhall not be removed, 

and in ſome caſes he ſhall ; for if he come in undertae title of the 

Plaintif, and lince the ſame, then he ſhall be removed, but if he come 

in by title Paramont he ſhall not be removed ; and here,for that this Title peramone. 
is donchanging the Writ, it ſeemeth that he ſhall be removed : For 

it a man bring a Precipe, and hanging the Writ the Tenant alien , 

yet the recovery is good againſt him, and ſhall allſo bind every one Tenant in 4 
under him. Peryams|] That point is clear enough, but the queſtion is 774: aliens. 
it by the Outlary the Plaintifhath forfeiced his preſentation to the 

Queen 2 For if it be ſo, then this is a new title for the Qu1een. An- 

derſon ] What reaſon is there in that? when it was an apparent 

praiſe of the Defendant to reſign ; for otherwile ſhe could not have 

preſented, the Church being full before. Peryam ] The prattiſe is Plenary. 

not good without doubt, but what is the Law ? Anderſon ] The 

Law is, that the Defendant by his reſignation, ſhall never extort the 

Plaintif from his execution. Pery@ws | The point is if by the Out- 

lary the Queen havca new title, by reaſon of the Plaincif, and- I 

doubt much thereof, if by the judgement he ſhall have the preſcnta- 

tion. A-derſon] I am reſolved that there is not any colour in the 

caſc , but whatſay you? Rodes] Truly1 hold that the Plainrif ſhall 

remove the Clerk. Windham ) And in my opinion it is clear e- 

nough, that by the reverſall of the Outlary the Plaintif ſhall have 

his preſentation. Arderſox ] Then let TI—_ be entred for pg, 
the Plaincif. Peryam ] In the name of God, if you be agrecd againſt 


me. 


I'O, 


Writ of Partition was brought by Hemry Tanmworth, and Chri- Partition. 
ftian Tamworth againſt John Tanmworth their clder brother ; 
for lands in Hawlefteed, alias, Eiſted in Leiceſter-ſhire , becauſe that 
Halfteed is parcel of the Soak of Rothelay, wherein there is ſuch a 
cuſtom, that the lands ſhall cqually deſcend to all the heirs males 9 Member; of « 
and in giving of evidence, Walmiſley ſayd that the members -of a Mann, 
Mannor are other Towns in which the _ 6 | Packer - 
ing (ayd, that at this day the Queen may make a Soak : For it is no- 
thing elle but a Precint, to which Fr Mannors come to doe ſuit; m_—_—_ 


and as a great Lect containing divers other Courts; and the Evi- 
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dence was ſtrong for the Tenant ; tor he ſhewed by plain proo?, that 
this was never parcell of the Soak, allthough that it was within the 
ancicat Demcaine of Rethelay, as it was proved by the Book of Dome. 
day, which was there ſhewen, and a Clerk of the Exchequer read it 
(tor other Clerks could not ) and he ſayd,and fo ſayd the Scrjeants ; 
and the Tenant delivered tro Armderſon and Peryam 2n ancientBook 
of the time of Ed. 2. for their remembrance, wherein, in 4 Ed.z. in a 
wwper obwit, itis ſayd, that if the Lands which have been departible 
and departed, come into the Lords hands by Eicheat, they ſhall not 
be departible in his hands, vel maribus alicuins als perquiſitoris 
,0x poſſunt partiri. And he ſayd that iuch was the opinion of Sir 
Thomas Bromley the laſt Lord Chancellor upon hearing of the matter 
there; whereby when the Jury came to give their VerdiCt the Plain- 
tit was Non-ſuit. 


—_— > —  ———————— ——— 


I'T. 

YHutie/worth (hewed how Robert Hughſoa brought an Aion of 
i _Dcbt againft Y. as Adminiſtrator of F.and declared upon a fimple 
contract made by the Inteſtate, and the Defendant landed lene ad- 
miniſtravit, and it was found by Verdict againſt him. And now in 
arreſt of Judgement the Defendant alleged, that the Attion is not 
maintainablc againſt him upon a {imple co:mraft. And: Shuttel>orth 
thought that now he is putt that advantage, becauſe he did not 
ſhew it in pleading, and cited the opinion of Cetteſwore in 13 H. 
6. And whether the Court ex offic:o ought to bar the Plaintif or no 
was the queſtion. Rodes | It appeareth to us judicially that no a&i> 
on will lic upon a fimple contratt againſt Execators or Admini- 
rators, wherefore then ought the Plaintif to have Judgement ? 
Shattelworth } B:cauſe by his Plea he took upon him notice of the 
contract, and by 46 Ed. 3. where the Adminiſtrator was privy to .-* 
the retainer of a ſervant , he was charged by a fimple contra. 
Roades ] Here he did not take notice, and jn 15 Edw. 4. The 
Court ex officio, abated the Writ. Shutrelworth \ This is by Littleton 
onely. Roges ) The caſe is ruled, ard Littleton gave Judgement; ſo 
Is the caſe in 11 Hey. 4. wherean Aion upon the caſe is brought 
againſt an Inne-keeper, if he be not named Heſpitator, allthough 
he plead in bar, yet we ex offcie ought to abate the VVrit. Pery- 
am | It he be no Hoſtcler, the Attion lycth not againſt him! And 
itan ARtion of Debt be brought, and doe not ſhew the place of the 
Obligatien, if the other plead a releaſe, this is g00d . enough. 
Shuttelworth ] So is 18 Eaw. 4. & 6 Hen. Rodes ] if a man bring 
an Attion, and the Defendant plead in bar by Dced, and do not ſhew 
the Decd, and the other pleads inbar, and doth not except thereun- 

| to, 


be} 
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tobut they were at Iiſue,this is Error ; for we ex officio ought to have 
adjudged it evill; and ſo is the Book in 22 Hey. 6.0r 28 Hen. 6. and 
I can (hew the caſe. Then Shattelworth ſayd privily tohis Clicnt, I 
doubt we ſhall doc no good by our Aion. ( Anderſon being then in 
the Star-chamber,) After at another day Awnderſoz rehearſed the 
caſe, and layd, it appearcth to us, that Executor or Adminiſtrator 
cannot be charged upon a f1mple contratt, and the Court ex officis 
ought to ſtay the Judgement, and the VVrit at the firft ought to 
have been abated, and this is reaſon, and ſo is the Book in 15 Edw.,, 
and then by the affent oft the other Judges he gave Judgement ac- 


cordingly. 


" Ji 
Obert Jehnſox is Plaintiff againſt Jonathan Carlile inan Eiefti. Fine. 
ove firme ; and upon not guilty pleaded the Jury found a ſpe- #25 E!. ret. 
ciall Verdi&, that William Gran: was ſciſcd in fee of the Lands now *?F 
in queſtion being held in Socage, and deviſed them to his Wife for 
cerm of her lite ; and when John his ſonne came to the age of 25 
years, then he ſhonld have thoſe Lands to him and to his heigs of his 
body ingendred, and dycd ; afterwards the ſfayd John before that he 
tame to the age of 25 years levyed a Finethereotf in fee, and after 
came to 25 years, and had iflue a Daughter, and dyed, aud after the 
Wife dyed, then the Daughter entered, and madea Leaſe to the 
Plaintit; the queſtion was no more, but whether this Fine levyed 
by the Father before any thing was in him, fhall be a bar tothe 
Daughter. Rodes | The queſtion is if the Daughter may ſay that her 
Father had nothing in the Land at the time of the Fine levycd ? 
and ſo by this means Finesſhall be of ſmall force. Windham and Pe- 
rays |] We have adjudged it lately in Zoenches caſe , that the Ifue ; 
ſhall not have this averment. Shatte/worth for the Plaintif ] Ifit —_ Fr 
were inPleading, TI grant it well, but here ivis found by Verdi&. 9... 
C#ria] This will not help you ; for by the Fine the-Right is cxtinG. err. 
Windham ] When my Lord A&4nderſon cometh , you ſhall have a ſhort 
ralc in the caſe, Sh#tte/worth]T oo ſhort, 1 doubt, for us. After at a- 
nother day Shntretworth moved the caſe again. Anderſon ] May. he 
which levyed this Fine avoyd it by this way? Shutte/lmorth)No Sir. 
Anderſon) How then can he which is privy avoyd it? ShuttelworthiBy 
Plea he cannot. Amderſon) The Verdi will not amend the matter. 
Ferner ] If I make a Feoffment- upon condition, and after levy a Fine - vp ”_ 
of the ſame land to a ſtranger, and afterl re-enter for the condition 
broken, the ftranger ſhall not have the land. Cxria 7] VVe have given 
Judgement clearly to the contrary in the caſe of Zonch. And your 
opinion is no authority. ; 
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13. 

Writ of Dower was brought by Joh» Hant and [oan his Wife , 

late the Wife of Arſtin, for the third part of Lands in Wolwich; 

the Dsfendant pleaded that the Lands are Gavelkind, And that 

the Cuſtom of Gavelkind within the County of Kert is,. that the 
Wife-ſhall bave the Moity during her Widowhood, according to the 
Cuftom, and not any third part according to the Common Lay ; 
upon which Plea the Defendant demurred ip Law; And one queſtion 
was, whether this Preſcription in tie Negative be good with the 
Atfirmative ; And the other doubt was, it the Wite may wave her 
Dower by the Cuſtom, end take it according to the Common Law. 
And the Juſtices heid the Preſcription good enough , being in the 
Negative with the Affirmative. Windham | This Cuſtom ſhall bind the 
Heir and his Inheritance , and by the ſame reaſon it ſhall bind the 
Witeand her Dower; which Peryam granted expreſly. Redes was ab- 


| ſens, and Anderſon ſpake not to that ſecond. point. But all the Court 


Frtext. 


Refuſal, 


Diſceit, 


agreed clearly that as this Cuſtom is alleged, ſhe ſhall be barred of 
her Dower. And ſo they commanded to cnter Judgement according» 
ly; burit the pleading had been in the Affirmative onely without 
the Negative, then the ſecond point had come in queſtion. 


T4. 

WW g=#s praycd the opinion of the Court in this caſe. The 

/ V Sherifextendeth Lands upon a Statute Staple , and whether 
the Conuſee ſhall b: ſaid tobe in Poſſeſſion thereof, before they be 
delivered to him or no ? Anderſon | Allthough that they be cxten- 
ded, yct the Conuſee may refuſe to receive them. Walmiſley | True 
Sir. Anderſon | Then hath he nothing inthem, before he have re- 
ceived them, for he may pray, that the Lands may be delivered to the 
Praiſors, accerding to the Statute of Afton Burnell. Windham | Your 
y_— to know, if the Rent incurres when the Land is inthe 
Sherifs hands, if you ſhall have it ? Va/miſlez ] TrueSir , that is our 
very caſe. mas” 50 this is the matter, whether you ſhall 
have the Rent, or the Conuſor, or the Queen, but how can you 
claim it ? Windham ) The Lands arc inthe Queens hands. Poryam 
Thc Writ is,Cape in manum noſtram.Rodes | This is like to the caſe 0 
diſccit, where he ſhall not have the mean iſſuce. So as it ſcemed to 


them, the Conuſee ſhall not have it , but they did not ſay expreslly 
who ſhould have it. | 


15, Treſpaſs 
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3. 
Reſpaſs quare 6lanſuw fregit,was brougſtt againſt two,the one ap- _ 
g peared, and the other was outlawed, and the Plaintif declared Simnl cum 
2eainſt the one onely, who by Verdi& was found guilty , and now Dyer 239. 
Walwiſley ſpake in arreſt of Jndgement, that he ſhould have declared 
againſt them both , or againſt the one ſmul cum, Cc. Butthe Court 
thought that this was helped by the Statnte of Jcofailes, but at this 
time they were nor reſolved. 


16. 

Speciall Verdi was found , that a Woman ſole was ſciſed of Deſability 
AS Lands held in Socage, and by her laſt Will deviſed them of the Devin 
to 1. S. in Fee, and after ſhe did take the deviſee to Husband, and du- ſor «t the 
ring the Coverture (he Countermanded her Will, ſaying that her #5 of his 
Hushand ſhould nor have the Land, nor any other advantage by her 44h. 
Will, and then died. Now whether this be a ſufficient Countermand, | 
ſothat the Husband ſhall not have the Land, was the queſtion. Shut- 
tlewerth | For as much as ſhe was Covert-Baron at the time of her 
death, therefore the Will was void, for a Feme-Covert cannot make 
a Will, and a Will hath no perfe&ion, untill after the death of the 
| Deviſer. Gaway | In Wills, the time of the making is as weil to be 

reſpeCted, as the death of the Deviſor; And then ſhe being ſole at the Taking « Huf- 
time of the making, allihough that afterwards ſhe took a Husband , band is ns 
yet this.is no Countermand, and (o is Bret. and Rigdens caſe in the ae 69 
Commentaries. A»derſon | It aman make his Will, and then be- Re wge. 
come 191 compos mentss, yet the Will is good, for it is Common _. 
that a man a little before his death, hath no good memory. Shmrtle- - od ſound 
worth ] I do not agree the Law to beſo, and ſo Rodes ſeemed to a- 
gree, but Azderſon affirmed as before. Windam | | doe not doubt but 
ſuch a Wil ſhall be good. Redes ] If a man make his Will, andat- 
ter do become nox compos mentis , and then live three or four years 
after, it is no reaſon that ſuch a Will ſhall be good , and he citcd 3 Long life ma- 
Edw. 3. itin. Northt. for this caſe. Gawdy _] If the Proviſp in the keth difference. 
Statute of Wills had not been, then every Will made by a Feme-Co- 
vert ſhould have been good. Tota Caria ] That is nothing fo, for all- 
though the Proviſo had not been , yer the Statute ſhould have had a x,,nnu!e 
reaſonable conſtrufion. But for the principall caſe , the Court was confirudlion: 
not yet reſolved. After at another day, Gawdy moved the caſe again, 
and held ſtrongly, that by taking of a Husband, this is not Counter- 
manded, and cited 2 R. 2. and then during the Coverture , ſhe hath 


ſebmicted her Will ro her Husband; For by 3 Ed.3.itin. Reteland ſhe 
C48 cannot- 
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cannot deviſe ther Huzband, whereby he concluded that the VVill 
i- 290d. Shuttleworth to the contrary, becauſe the hath no. ability 
at the time when it ſhould take perteRion, and every Will ought to 
have three things, Inception, Progrefſion, and Conſummation, And 
he cited Bret. and Rigdens cate. Amnderſon | 1 am of my firſt opinian 
that this VVill is not govd , tor I think this Countermand. y.the 
eu mind Wilt is ſufficient, and it 207 compos mentis ſay that he doth revoke his 
& inc nt of Wall, this is a ſuthcient Countermand. And whereas it hath been 
puntmmnl; faid, that a Feme-Covert hath no VVill,; Sir that is not ſo , for ſhe 
Wille of G-me hath a Will in many cafes, as it the be Executrix ſhe may make a 
Let gilty Cc. SoIt 1 be bound to do ſuch an A, if ſuch a Feme-Covert 
will conſent, in this caſe it the Husband onely conſent, it is not 
ſuthcicnt, but the Wife ought to afſentallſo. And ifthis Will ſhall be 
good, then this miſchict will enſue , that after a Will is once made, 
Comtrolerment. the partie ſhall have no power to controll it , therefore I think the 
Will is not good. Wyndham | Iam of the ſame opinion. For a Will 
is not pertcct untill atter the death of the Deviſor , and when ſhe is 
diſabled at the time of her dEath, the Law ſaith , that ſucha Will js 
yoid. But I think thata Feme-Covert cannot Countermand her 
Will, for the ſame reaſon which doth diſable her to make a Will, 
doth allſo diſable her t o Countermand that which is made before; 
(onturmarion, tor by 3 Edw. 3. which was cited betore , ſhe cannot. deviſe to her 
Husband, and by the ſame reaſon {he cannot Countermand that which 
is deviſed to her Husband; but becauſe the Wite was not a perſon a- 
ble at the time of the Conſummation thereof, therefore it is nat 
We bo goud. Peryam to the fame intent. Firſt the Mariage is not any Coun- 
-untermand, CErmand, and for the caſe in2 R. 21 think it good Law. And Lhave 
allwaies taken this diverlity, that it a woman grant the Reverfion at- 
Reverfiim. ter Tenant for years,and betore Attornnient had the take a Husband, 
that this is a Countermand , but ifthat it be a R&verſton after Te- 
nant for life, then it is no-Countermand, For in the firſt-caſe his Ti- 
tle of Tenant by the Curtelie begun by the intermariage, Allthough 
that it was not conſummate before Oc had; And it ſecmeth a clear 
calc that a Feme-Govert cannot Countermand a Will, for ſhe cannot 
make a Will. And whereas it hath been ſaid by my Lord, thax a wo- 
W:I! by cfom, man hath a will, true it is ; but that is either by cuſtom, or by rea- 
wy fem þ,- ſon of fome by-matter, as in the caſes put. But VVills ought to 
+a take cifeft at the time of the death, and if then ſhe be diſabled, 16/45 
not goud; tor it Is not conſummate betore; as if there be Husband and 
V'Vite, and the Husband be ſciſed of Lands in Fee, and levy a-Fine 
thereot, and then dyc, and atcer the levying of the Fine five yeares 
pats yet ſhe fhall not be Barrcd;bur if atterthe death of the Husband 
nve ycares paſs, [he is barred by a Fine, becauſe her ticle. was 
not conmftumere untill ater the death of the Husband, whereby &c. 
Rod:s 


Ns counterinand 


( u114,) 


Rodes to the ſame intent, for if I deviſe the Mannor of Dale as itis iu 

the Com.for &c. and then have nothing in it,but afterwards pnrchaſe 

it, 20W it ſhall paſs, which proveth that the perteQion of a Will is at p,, i 

the time of the death,and in 39 H. 6. a man deviſed Jands.and before _ 
his death was difſeiſed , nothing paſſed by the Will, becauſe it Diſeifn after 
was no Will, untill death; and here in our caſe becauſe ſhe was 1. 
diſabled at the time of her death, it is void. Anderſon JThen let judge- 

ment be entred accordingly. | 


1. 

Prochmation was directed to the Sherif of Cyeſhire againſt p,,.1,..... 
A John Hockenhall, and the Writ was retorned,Tale dre ad comitat, je: hee 
mem tent in le Shirehall Fc. proclamationens fees, at codems dre ad gene- Dia PITeS 
ralem Seſſconems Fc. proclamationem fer: fe. And now this matter Fas 
was pleaded in avoidance of the Uetlary to reverſe it, becauſe thoſe 
proclamations were made one day, whereas the Writ was ( rribus 
ſeperalibus diebns &c. And the Sherif was amerced to forty 
thillings for his evill retorn. And at another day he was amer- 
ced to other forty ſhillings becauſe he had retorned divers Writs 
in Seerctary hand, And commandment was then given to the C/tos Secretary hand 
brevinm, to receive no Writs retorned in Secretary hand, for the ; 
Court ſaid that writing in Secretary hand would be fo worn in a do- 
zen yeares that no man can read it. 


19, : 
Low brought dcbt upon an Obligation againſt Gemerſale and c h 
I his Wife Executrix of the laft will of Henry Gooderd wh per dit. hh w_ 


Hen.Gooderd de London Tayler, And they pleaded in bar arecoverie had _ = 
againſt them in the Kings bench as Executor teffaments H. G.nnper die pgs ER, 
t H.G dc Lond. Barber Chirurgeon, whereupon the Plaintif demur=« © 
red, And the Defendant did not arcr that the ſaid G.Tayler & G. Bar- 

ber Chirurgeon was allone perſon, and they alfo omitted this word 
predifium, And whether this were good or no was the doubt, And it 

leemed to the Juſtices that it was not good, although it was alleged 

that it fhall be intended all ene perſong and then ifa plea in bar be 

good to common intent, it is good enough.And therupon Jehn Pa- 

fons caſe was cited in 21 H. 7. Where it was We fmonaferiair, i doth 

_ not ſay predrFomyet it ſhall be intended the ſame YYeftm. mentioned (,,@1on ;nrem 
before. Whereunto the Court anſwered that here by commron intent what it is, 

he hall not be intended the ſame perſon, but rather to the contrary, 

For common .intent is that which ſhall be intended more ſtrong 


than any vther, and not that which reſteth indifferent, As if a man 
Need 


« 
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Plead a Feoffment in fee, it ſhall be intended that the Feoffer was of 
tull age, but here common intent is that he was another perſon, be. 
cauſe Barber Chirurgeon , and Tayler, are divers fun&ions by com- 
mon intent, And as to the caſe put, by common intent it ſhall be in- 
tended the ſame Weſtm. becauſe the place is ſo notorious , that com- 
mon intent will nor intend any other. But Peryays would not grant 
that calſcof 21 H.y. 

At another day Gawdy ſaid that they have a Prefident in 16. Eliz, 
where an aCtion was brought here againſt the Adminiſtrator of 
Francis Fitzherbert Mercer, And they pleaded likewiſe a Recqyery 
in the Kings bench againſt them as Adminiftrator of F. F. Grocer, 
and allowed for good,and in 10 H. 7. walt is brought and doth not 
fay,preditt. and yer good Peryam | For the caſes in 10.H.7.& 21 H, 
-, It was all in one Plca,burt it is not ſohere. And for his Prefident 
Anderſon and Peryam 1aid that they would not regard it, if itde 
not appear that Exception was taken thereunto if the Preſidents 


= be ſhewen for matter , but it they be ſhewen for torm then otherwiſe 
od wn; It. Anderſon \If I. S. bring a Precepe againſt me, and I vouch I. S.it 
; ucher. | {ha!lnotbe intended the ſame perſon, if he do not ſay expreſly that 


he is the ſame perſon, therefore a Forttor; here it ſhall not be inten» 
ded the ſame perſon. 

Atcerwards the 'next Term Shxattleworth argued again that it 
ſhall be infnded the ſame perſon,butall the Court was againſt him, 
and ſo they gave judgement for the Plaintit. 


I9 
A thing in Emer ſhewed how Bartholmew Brooksbie hath brought a Quare 
ation relea- I anpeci, and declared how A. was ſeiſed of the advowſon in fee, 
fed, and graunted to him and another the next avoidance, and after the 
church became void, and the other relcaſed to him all his right &c- 
and the Defendant diſturbed him. And after they pleaded to ifſue 
which was fonud with the Plaintit , and this matter alleged in arrcſt 
of judgement, that the Releaſe was void, and then he hath no caulc 
of a&tion,for when the Church became void, then it was a thing 
ina&tion or aCtionary, and therefore could not be granted over by 
Patere? ſhalt 28 H. 8. and by the ſame reaſon it cannot be releaſed. as 1 and2P. 
fervive. and AM.and 2 and 3 P. and A.inDyer. Anderſon ]If itbe an intereſt 
ic ſhall ſurvive, and by the ſame reaſon it may be releated, And it ſhall 


goe to his Exccutors, wherefore then may it not be releaſed? Ft 
adjornatnr, 


(113) 
EDS DSS DRAB ) 
De Term. Mich. Anno xxxix. & xl, liz. Reg. 


I, 


4 /[4ale, one of the Attorneyes of the Commecn pleas, zg,;,..;. 


FN broughtan Atltion upon the Statute of Maintainance a- ——_—_ 


gainft John al Tree in Chancery lane,for Maintainance in 
&S a Spirituall Court ; and by all the Court, an Aion is 

SS ' not Maintainable for Maintainance in an inferiour 
Court; for this word, alib;, being in the Statate,was expounded to 
be meant of the Kings Court onely, and in the argument of the ſame 
caſe, Drew remembred the Court of a Judgement given there in the 
like caſe for one Conſtantine of Wiltſhire. 


Me ee em ____.. 


——_— 


2, 


Etween Brown and Lother an Aion was brought in the Y hag Conſult a- 


Court, for thele words , Then art 4 ferſworn Knave 
madeſ# a falſe account when then wert Churchwarden, and thereupon 
the Defendant brought a Prohibitiori, ſuppoſing the diſcufling of 
Perjury to belong to the Temporall Court, and be the openi 
of the matter to the Court, the Plaintif had aconſultation, becauſe 
the Perjury was ſuppoſed to be committed, abour the execution of 
his Office of Churchwarden, which doth belong to the Spirituall 
juriſdition: Bur otherwiſe it had been if the Perjury had beenſup- 
poſed tohave been committed concerning a Feoffment or other Tem- 
porall at, per Walmiſley & Owen. 


_ 


e452 ths 
Roughton againſt Flood, the originall Writ was returned by 
Needham, Eſquire, Sherif, and bis Chriſtian name left owt. #il- 


o# t;on,. 


liams moved the Court to have the Chriſtian name of the Sherif pur” * * ' | 


intothe Writ, but the Court denyecd it, | becauſe the Record was 
made up, and likewiſe by this means they ſhould make au Qutlary 


good,Which was now crroneous. 


(Q) »In 
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4 | 
N an Advowry the Defendant ſaith, that /ocns in quo, &c. is par. 
cell of the Manner of Dale, and avows for ſuit of Court , the 
Plaintif by replication faith, that /#cs iz quo, Oc. is parce]l ofthe 

Mannor cf Sale, and maketh to himſelf a tit]e, ab[g, hec that iti 

parcel] of the Mannor of Dale, and the Yenire faciaz was of Dale 

onely, and upon motion all rhe Court adjudged that it oughtto 
have been of both Mannors, and - made a rule for ſtay of Judge- 
ment after Verdict. This was the cafe of Arwoed of the Middle- 

Temple. | 


Penne. 


—— 


not lye after a ſentence in the Spiricuall Court, and that if the 

Libell be for ſuch a matter as may be determined in the Spiritu- 
all Court, no Prohibition will lye, unleſs fome Plea be pleaded by 
the Defendant in that Court, which the Judge will not allow : For 
if a Suit be in the Courtof Admiralty upon a contra made upon 
the Sca, and the Defendant pleaded a relcaſe, or a gift, after the 
coming to Land, that Court may enquire and try this Ifſue ; the like 
tor Tythes, 2 Kich.z. 


—— 


'% 
Prohibition. {b was ſayd by Anderſon and Owen, that a Prohibition: wil 


= _— —_ — —_— —_— mw 4.4 kt... A _— 


6. 


” OI if L* was ſayd by Drew in the Argument of the caſe between Retherow 
and Green, that if a Commoner take a Leaſe of one Acre, out of 

which his Common is iſſuing, that his whole Common is fal(- 

Ms nded 3 allſo where a Leaſe for years is, rendring Rent, and for de- 
| ult of payment are-cntry, if the Leſſor grant the reverfion of one 
Condirion, Acre,the whole condition is gone : Alſo that an entry by the Leſſor 
into any parcel, ſuſpends the whole rentduring his occupation, and 


Anderſonſayd, that there is no Common by common right, but 
Common appendant. | | | 


Os gen ts oy 


Reftitation. Dams bronght an Aion of Dcbt upon an Obligation agalalt 

Trin. 39 Eliz: £ J Og/ethorp, the Defendant pleaded that after the waking of the 
yer.1403, Obligation, the Plaintif was attainted of Treaſon for Coynin 

pleads the Attainder at length ; the Plaintif confefſeth the Attainder, 

and ſaith, that afterwards the Queen by Letters Patents did par. 

don him, aud did reftore unto him emnia beya & cattella ſua, 


ang 


_- 


( 115) 
and thereupon the Defendant did demur in Law, the queftion 
was, whether Debts by ſpecialty be included in thoſe words. 


——ccc 
mm 


8, 


Veling againſt Leveſon Executor of the Teſtament of Welter, in 
Fas the caſe was this z The Queen was indebted to Waltor in a Aſſets. 
hundred pound for Muskets and Callivers delivered into the Tow- 
a, for which money Walton took a Debenter from the Queen in the 
name of a ſtranger, and afterwards dyed, and made Leveſon Exccu- 
tor, who procured the ftranger to releaſe and ſurrender the former 
Debenter to the Queen, and took a new Debenter for the ſame hun- 
dred pound to himfſclf, this was adjudged no Aﬀecs, nor devaſtav: 
in the hands of the Executor Leveſox upon a ſpeciall VerdiR, but o- 
therwiſe ir ſhould have been if the firſt nter had been taken 
in //altons own name, for then ithad been a devaſtavir by che Exe-+ 
cutor. 


” 6 tt. Y 4 


9. 
Acox Plaintif againſt Selling inan Ejeftiove firme, the originall 
Bin tefte 13 Aprilis An. = and the Platnnif declared ou > oe = 
Leaſe made to him 22 Apr. 4v. 39. ſo that it appeared to the Court , - _—_ l; 
that the Plaintif brought his Aion beforc he had an intercf in the —_— ag 
Land, and by all the Court a Rule was given for ſtay of Judgement © © 


after a Verdi&; but afterwards the Plaintif came, and ſhewed that af- 
ter Improlance he filed a new originall. 


_——.. 


a 
Pr I 


IO, 
Hziz7 Earl of Lineo/» brought # Scandalum magnatinn againſt one 
Michelbornfortheſe words , vis. The Earl of Lineolns new by Scandalum 
his commandement did take the Good: of 'one Hocking by 4 forged War AEM. 
raut, &c. And theEarl recovered great damages by Verdi, and 
now it was ſpoken in arreſt of Judgement, that the words were not 
ſufficient to maintain the Aion, becauſe it was not aycrred that 
the Farl knew the Warrant to be forged, andof the ſame mind was 
the Courtat this time. 


(Q2) 11 Willoughby 


Deb:. 


Debi. 


Mich.36 & 37 
E1.rot. 1628, 
or 192 1. 


Rent charge 


Frav:(0- 


( 16) 


II, 


I!/zuzhby brought an Aion of Debt againſt Afilward, and 

dcclarcd that the Defendant bought Timber of him- for ten 
pound , ſoſvend. modo & forma ſequenti, Viz. five pound ad feftum 
Paſch. proxime ſequentem, and ſaith nothing when the other fire 
pound thould be payed, and the Plaintif recovered the whole ten 
pound by Verdi; andnow it was ſpoken in arreft- of Judgement 
tor the cauſe aforeſaid, but yet by all the Court it was gcod e- 
nough ; for the Law intendeth the other part of the money to 
be due pretently, if no certain day of payment bg alleged. 


On —_— 


Itchin brought an Aion of Dcbt againſt Dix /on, Executor of 

Craven, the Defendant pleaded ( me wnqnes Executer.) and the 
Jury found a ſpeciall Verdi&, viz, That Craves in his life time 
made a Deed of Gift of all his Goods to D:xſor, and they found 
likewiſe that this Dced was to defraud Creditors,againſt the form of 
the Statute, and that the Defendant by colour of this Deed did 
take the Goods after the death of Craven, and if this Deed vvas 
good, then they found for the Defendant, . if not, then rg 4 
tound the Detendant was Executor of his own wrong , and fo 
for the Plaintif, and by all the Court Judgement was given-far the 
Plaintif, 


n—_ OO VC i m_ _— 


—_—__ 


—_ ———— Oo ——— --  <R———_— - 


I' 2. 
T was ſayd by Drew ( arguendo \ That if the Grantee ofa Rent 
charge releaſe parcel! of che Rent tothe Grantor or his heires, 
the reſidue may be apportioned, and the Land fhall remain charge 
able ſtill for that reſidue, but if he releaſe in one Acre parcell of the 
Land charged, then all the Rent is gone. 


— 


| 14. 
]: was ſaid by Glanvile in the argument of the caſe. between Crom- 
well and Andrews, that a Proviſo in aconveiance to be performed 
on the patt ofthe Leſſee, implies a re-entry , allthough,there be no 
ſpecial] words of re-entry, but otherwiſe it is when ir ariſeth on the 
part of the Leſſor, and Vouched Bendlowes caſe, where there was3 
Covenant going between the Habendum and Proviſo. But where the 
Proviſo ſtandeth ſubſtantively, as where I granta Rent charge,Prove 
| 0 


C117) 


(o that he (ball not charge my Jrrians this is no Condition but a Condition, 
c | 


Qualificati mn. Allſo where a Feoffment is made upon Condition to 
grant me a Rent Charge p—_ at Eaſter and Chriſtmas, if the grant 
be not made before the firlt Feaſt which (þall next happen, the Con- 
dition is broken, and he put a difference where the Condition muſt 
be performed by none but himſelf, and where it may as well be 'per- 
formed by his Executors, as himſelf, And Drew ſaidthen,that if i 9a 
be a Feoffment- upon Coridition to Re-enteoff. the Feoffer, - there 
eught the Feoffor to make a requeſt, otherwiſe if it be to enfeof 


another. 


Mith againſt Bexſall, in effe& the caſe was ſuch ; Inan Aion of 


T reſpals the Defendant pleaded his Freehold, and thePlaincif re- - 


plyed that A. was ſeiſed ofa Yard-land, to which he had Cqm- 
mon of Paſture for all maner of Beaſts Levant.and Couchane upon 
the ſame Yard-land, and of the Moity thereof did enfeoff the 
Plaincif; the queſtion was, whether this Cotians may be apportio- 
ncd, orelſe it be extin& —_ In the argument whereof Drew 
ſaid, that Common ſas number cannot be granted over, becauſc 
it it ſhould be granted to a rich man, he may ſurcharge the Common 
then, and leave none for the reſt of the Commoners' , ſo of efovers 
uncertain, for ſo the Grantee may burn all the Wood, (quod wa!- 
miſley conceſſit ) and he vouched 17 Eliz.. in Dyer, that a Commoner 
may purchaſe parcell of the Land-out of which his Common is ifſu- 
ing, after that itbe improved by the Lord , and not extingaui 
his Common thereby. And. heſaid, that if parcell of the Common 


C ommoy. 
1.39. Eliz. 


rot I753, 


h Purchaſe, 


be incloſed, a Conmoner ought to wake bur one gap to put in Cat- mclofure. 


tell; but Anderſon ſaid, that he may make as many gapes as he will. 


And it was ſaid by Anderſon and Beamort, that Common appendant ,,.,,,,,n, 
p F: ( 7 
cannot be for alt :inanner of Cattell, bur onely for ſuch «© aticll as be apportioned, 


compa('s the Land, and that ſuch Common may be apportioned into 


twenty parts, as any Commoncertain may be. Walmſley i Omen} It Atprnd. quid. 


my Land to which I claim Cqmmon belonging, can yield me ſtover 
to lind a hundred Cattell iz Winter , then ſhall I have Common in 
Summer for a hundred Cattell, in the Land our of which 1 claim 
Common, and ſo for more or fewer proportionably, which they did 
expound to be the. meaning of pertinen. evan. and cnbay.. Wal- 
w:/ley] [fl grant away the moity of my Mannor, . we ſhall bath keep 
Courts, ſo tt I be difſeiſed ofa Moity, or that the Moity be in Exe» 
cution by elegit, and we ſhall both have Common, and inapportion- 
ment of Common reſpe& ought allwaies to be had to the quality 


4 


ſo'ty of 4 


Mannyor, 


of the Land unto which ic is alloted. And a Copyholder may pre» Copibolder. 


(Q_3) , 75. ſcribe 


AP pearance. 


Frandalent 
deeds. Tris. 


xxxvii.El:. 


Notice. 
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ſcribe for Common in the Lords Land within the fame Mannor 
x/itatum fait, but, if ke claim any other Common , be muftlaythe 
preſcription in the Lord. 


$S$SþS$ÞS$ÞHD SEE SSEEEEESS 
De Term. Hill. An, Reg. Eliz. xhii. 


_ Mo Haas 


—_ 


” CO — 


I, 


was brought, confeſſed itzbut denicd to appear to the Aion: Brewker 
Prothonotary ſaid, rhe Court ought to record his appearance, con 
felling himſclf to be the ſame perſon; but the whole Eoure ſaid'this 
was no appearance,whereby he was remanded:to the FleetAnd' Tam- 
worth the Plaintif procceded to the ourlary againſt him. 


WY 


2, | 

RK brought an Aion of Trover againſt Sir Falter Sawds; And 
this wasfor linding of Corn. And the firſt point of the caſe was, 
That a man had a Leaſe in Reverſfion, and granted it to another 
fraud, and his Grantee granted that over to Sir Walter Sands , boyi 
fide. And if this Grant over bona fide being derived ' out of a Frandu- 
lent Eſtate ſhall be void, per the Statute of 27 Eliz. or not, wasthe 
queſtion. Harr:s Serjcant }lt ſeemeth the Grant to Sir Walter Sands 
to be good; And not within the Statute of 27 Eliz. For 33 Hew. 6. 
28. It a man make a Feoffment in Fee by Colluſtien , to the intent to 
defraud the Lord of the Wardſhip; And. after this Feoffec by Collu- 
fion make a Feoffment over, bona fide, Now the Lord js without 
remedy, for the Collution is gone. And in this caſe there is an igno- 
rance in Sir Walter Sands, the which is not willfull, and for that itis 
not punithable: But it the other had taken the profits, ſothat the par- 
chaſer might have notice, there it ſhould be otherwiſe:The's cauſe 
was, #02n conſt at whether the Grant were before the Statute of 27 Els. 
ornot. For if it were before, then the party ſhall not anſwer the 
mean profits. Allſo a third matteris, ten yeares of the Term was 


granted 
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eranted for money;But when he granted the Refidue ofthe Term and 
no Confideration expreſſed, then there ſhall be no [conſideration in- Confder athon 
tended. And if there-were no Confideration given,he is not holpen by 7 reſied. 
che Statute: For that helpethra Frandulent Conveyance againſt pur- 

chaſers for Conſideration given or paid,Et ny conſtat that any thing 

was paid by the Plaintif. Alto it appeareth that Sir Y/aher Sands 

was in poſlefſion at the making of the Statute. Allſo here the party 

is charged with a ſpeciall fraud; And the other faith, that it was 

| made boya fide. And this is a good courſe of pleading without any 
Traverſe, per 4 Ed. 4. 24. | 


+ 
his 4 


——.. A—_—_— — 


SEE 2. 
Hs; Hall brought an Aﬀtion upon his caſe for words, and decla- - 
"Ircd;that where he himfelf was robbed af divers parcels of Cloth, Slander. 
per quendam ignotum; and made his integrity and indeavourto ap- 
prehend the ſaid thick, predifins tamen defendens premiſſorum non igna- 
1s dixit de prefato Hugone, viz. Hugh Hall hath reccivcd three par- 
cells of his Cloth again of the thicf; And if I receive any hart hence- 
forth, I will charge him with ic. And by Judgement of the Court the 
words are not a&ionable. 


a” 


—_— 


———_—_— — — — 
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He Lady VVilloughbyWite to the late Sir Francis VV iflowghby, (u- 

ed in the Chancery as Adminiſtratrix of her ſaid Husband, a- 
eainſt Percivall Willoughby, which had maried one of the 
of the faid Sir Frances; And the Defendant pleaded , that before any 
Adminiſtration commited to the (aid Plaintif, he himſelf put in a 
Caveat in the Spiritua!l Court, hanging which Caveat ſhe hath 
attained theſe Letters of Adminiftration, whereby the Defendant 
bath appealed , hte which appeal is not yet determined, for which 4? 
he demanded Judgement if hanging this appeal the ſaid Plainrit 
fhall be received'to ſite in this Court as Adminiſtratrix. And it fee- 
med to Eperton then Lord Keeper of the great Seal, that the Defen- 
dants plea is good to ftay the ſuit untill the appeal be determinec; 
But nor to be diſmiſſed out of the Court, no more than an excom- ,...., ;..,. 
munication. And he ſaid there is difference between an appleal in Dierence 
Spirituall Law, anda Writ of Error in our Law :+* For by the pur- 
chafing of a Writ of Error the Judgement'is not impeached untill the. 
Record be rehearſed; But the very bringing of anappeal is aſuſpenſi- 
on of the firſt Judgement in the v gn Court forthe principall 
mattet, but not for the cofts, and for to prove that hecired 2 R. 2. 
Quare impedit 143. vide 27 H.6.Gand. 118.& 2 M. 105. & Dyer 
7 t.liz, 240, «In 


Caveat. 


- 
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: N the Chauncery a {pectall Verdict was retoxned upon an extent, 

bbs bs ] And the caſe was this; that there was Tenant for life, the Remain« 
Kor Im EY er in Tail, «nd the Tenantin Remainder in Tail made a Statute 
(617 0 ANCE Stazle, and after granted his Remainder. And after the Tenant for 
liigdied, and the Grantee of the Remainderentered; And whether 

xccution ſhall be fucd of this land upon the {aid Statute,inſomuch 
it the ſaid Jand was never in Demzaſne in the hands of the Co- 

1{91,and fo not cxtendable in his hands,was the queſtion. And Sr. 
i homas E gert 051 | ord IKceper of the great ſeal ſaid, that before that 
time there had b-en a differcnce tiaken between a Remainder and 
1 Revcilien depending upon an eſtate for life: For to a Remainder 
aren» ſervices due nor incident, *and for that it is termed Seck; 
Eut a Reverlion hath ſervices incident, and thoſe may be extended, 
and by conſequence the Reverſion when it commeth in poſſceſſion.Bat 
it ſeemed unto him that all was one,for one may charge a Remainder 
when it happencth,aſwell as a Reverſton; and a Statute 15 in the nas 
ture of a charge.Cook the Queenes Attourney ſaid there was no que» 
ſtion inthe Caſc;for aibcit there wss ſome ſcruple made in 33 H.8.B, 
227.yct the Caſe is without queſtion-for ithe in the "aber }. 5 make 
a Icaſe for yeares,to commence at a day tocome; Yet it he grant o- 
ver his Remainder, the Grantee tha]l hold that charged with his 
leaſe; And every Statute is a charge Executory. By which the ſaid 


Lord Keeper awarded that ther: ſhould be a liberate made tothe 
Conuſee,upon the rctorn above. | 


t 
Gi 
11! 
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| 6 
Nebr bb # 45g brought an attion of Debt againſt Sydal/. And che cale 


mary o "” the Leſſce died, and the Executors of the Leſſee aligned over the 
ear af- Term, and the Succeſſor of the Prebznd brought an aCion of Debt 
#2455"] i againſt the Executors for rent due after that they had afſigned the 

'S eſtate over, and the opinion of three Juſtices was that the ation 


et. ; 

2 would not Iye. But Pophamhe chict Juſtice held the contrary: For 
the Succeſſor is privie to the Contradt of the predeceſſor; »Andſo 
the Exccutor to the contratt of the Teftator. 

1rin.39.L - 


. 
[<, 


Corporation - + 392 was founded by the name of Miniſter Dei pauperis domns de 
miſtal-nina Doninoton; And they made a teaſe in Engliſh by theſe words, Mini- 
ICd/Os ter 


wat, that Prebendary made a leaſc for yeares rendring rent, and * 


J fs , 
"8 Ea Tſerborn againſt I ewis,The caſe was that the Hoſpitall of Dewing- 


(121 
ſter of the Almes-houſe of God of Donington beſides Newbery. And 


whether there be ſuch variance between the name of the Foundation, 
and this nameby which the leaſe is made,to make the leaſe void,or 
natzis the queſtion. 

Cook Attourney generall ſeemeth that the miſnomer in this caſe 
makes the leaſe void;for the place of tha Foundation is miſnamed,and 
the place is the moſt materiall thing in the Foundation that may be, 
and for that if that be miſtaken all is void. And yet he agreed that 


{mall variances inſuch Corporations ſhall not hurt. For Almes- 5matl wars 
houſe and poor-houſe doth not make-any materiall variance for iances. 


they are all one in ſubſtance.Bur it may be that this addition de juxta 
Newbery is of ſubſtance,For there may be two Doningtons,viz.the one 
by himſclf,and the other juxta Newbery, without averment that it 
is not another; alſo in the Foundation this word Det hath rela- 
tion to Miniſter, and panperis ſhall go to dewwns,and that appeareth 
plainly by the Kings licence of creation ,and then the Foundation 
that cxplaineth ir, and the ordinances alſo, and ifthe Corporation 
be not according to thelicence,then it is void,alſo it cannot be inten- 
ded that this word ( Miniſter ſhall be referred to dewwns,for the words 
which give them auority to ele one that he may be Prefidentabove 
the others, and he may not precede the others,if he ſhall be a ſeryant. 
And now to prove that a materiall difference,in17 E.3. Friars Carme- 
literwould have purchaſed land,8for that they had no place cf Foun- 
dation they might not. And alſo the Dean and Chapiter of Cheſter 
made a leaſe,and this word(Ceftrie) was omitted,and for that it was 
adjudged void, and ſo here. Atkinſon all coutr. For here there is no 
miſnomer of the Corporation, butan interpoſition of words one 
for another; And they ought to be reaſonably conſtrued, and howbe- 
itthey are placed one before another, yet they may be conſtrued 
according tothe Foundation, having a favourable conſteuCtion;the 
which ought to be inevery grant. | | 
Gaudie ]Itſeemeth that the Icaſe is good, for there is no materi- 
all variance, for variance in letter and not in ſubſtance ſhall not hurt, 
and here in ſnbtance they agree , as if one ſay that oncis Bayly of 
[.$.of the Hundred of D. It may be properly ſaid that he is Bay- 
ly of /. $. So here ifhe be Miniſter pawperis Dei de Donington, be is 
the Miniſter of God. For if the houſe be the houſe of God, and he 
the Miniſter of that, then he is the Minifter of God, and in the 
caſe of the Savoy-after judgement given in the Exchequer, Error 
was brought in the Exchequer chamber,according to the Statute of 
31 E.3.ca.12.And there it was agreed by the Barons before all the 
Judges of England,that the leaſe was goud,notwithſtanding the miſ+ 
nomer ofthe Foundation. And in ſome caſe variance in name of 


(R) the 
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the Corporation hon! never hurt , where ſuch variance in name: 
of Baptiim ſhall hurr. And to prove that, he cited 11 H.z.andalfo 
he ſaid that the other variance jwxra Newbery is not materiall,for 
in 9 F. 4. thas warrantcth itand it may be Donington is juxta News 
bery. Ferrer ] | am of the ſam? opinion, but yer [ will be adviſed. 
Popham | | am reſolved, and I chink that the argument of my brother 
Gawdie had need to be well anſwered; and after 1 Terminoe Mich, 
39. 40. Eli. this cafe was argned again,and it was ſaid that in 24 
" Eli. imer Wilgate & Hall,the caſe was,that the Dean and Chapiter of 
VViudſor were tounded by the name of Decanus Regime capella de 
VVindſor, And they made a leaſe by the name Decanus Reging ca 
de V/indſor, and for that this word Regine was addcd to the leafe, 
which was not in the Foundation, therefore the leaſe was adjudged 
void. Gawdie }] It ſeemeth the leaſe is goud, and that the variance 
ſhall not hurg, for we ought to make fuck conſtruftion if we may, 
that the leaſe ſhould be good, and tor that 11 Eli. 278. Incorporation 
per name de Dean & Chapter Eccleſie cathedralis ſauntte & indivi- 
due Trinitatts Carlill made a leaſe for yearcs by name Decaxns Eecle-- 
fre cathedralrs ſantte Trinitatis inCarlill, et totum capitalinm de Ec- 
cleſia predifta, and the better opinion was that the leaſe was good, 
notwithſtanding the variance, becauſc it is not in ſubſtance of name, 
and; E4. 4. 20. Obligation was made Abbati Monafterii de M exia 
muwros Eborum. And in debe brought tbe Writ was quod reddat Ab- 
bati Monaſteri: de M. Ebor. leaving out theſe words extra murer, 
and holden good,notwithſtagding the variancc,and yet then'the par- 
ty might have had anew Writ; Er « forrori in this caſcyfor here he 
can never have a new leaſc,and ita leaſe agree in cffe& and Subſtance 
with the Foundation, albeic there be variance in words between 
the grant and the Foundation,yet the leaſe is good. As if one ſaid 
that T. K. is Executor, of the Teſtament of /. $. It may be aid that 
that T.K.is 1. S. Executor,and in this caſe if ithad been Adinifter Dr 
prwperis domnus Dei de Donington, there the Addition of this word 
Des, aftcr the word domws, ſhall never hurt, Fexner Juſtice ſaid it 
ſhould hurt, for it cannot be intended the ſame Gorporation, 
tor that it isa materiall variance,for there are two Genitive caſes, K 
the laſt of them may not be governed by the firſt Subſtantivegfor 
in conſtrugion it may never be ſo conſtraed. And when the King 
puts a name upon a Corporation, this name ought to be ftriltly 
obſerved: Forthey have no other capacity than by this name. 
I'weparts of e- every Corporation confiſteth of two parts, That is to ſay of Perſons, 
very Corporati- and of the place of their Foundation, and here Minfter Dei is the 
= Perſon, and paxperss domwus de D; is the Foundation ; by which, when 
part of the name of the Perſon is emitted, viz. this word Dei, and 
added tothe Foundation,there is a materiall variance.C/yncb _ = 
calc 
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Leaſe was good, for ſayd he the Miniſter of God of the poor houſe 


of D. and the Miniſter of Gods poor houle of D. arc all oge ; for 
when our Savieur Chriſt came to Fersſalem, and there ſaw thebuy- 
Ing inthe Temple, he ſaydto the _—— you have made the houſe 
of God the den of Theeves ; for the houſe of God is the place where 
God is ſerved. Popham _—— For if the Corporation had been 
Miniſter domus Dei de D. and a Leaſe had been mas by name ee Mr- 
wiſter downs de D. omitting this word Dez, every one will agree that 
this is voyd z bur if a further addition be made to the Corporation, 
the Leaſe is true, allbeit that it be varying, as if the Leaſe had been 
Miniſter Dei ommipotentit, the addition of this word omiporent . ſhall 
not hurt, & fic de ſrmilibus. 

And allbeit that it be not agreeing in words, yet if it agree in 


Addition ſuper- 


eons ſhall not 


art, 


common underſtanding, it is good; burif in common underſtand- Common under- 


ing, the grant may not be taken according to the Foundation, if it 
be nct wreſtcd to an unexpeRted underſtanding, there ir is not 
good ; and if the Foundation had been in Engliſh words, Mi- 
nifter of God of the poor houſe of Donington, and the Leaſe by 
name of Miniſter of the poor houſe of God of Domngton, ever 

one will agree that this is palpable variance, and the Leaſc not Niger 
And | doubt of the caſe of Everwick,, for there the Prisr beate 
Maris brought an ation by name of Prior beate Marie extramu- 
res civitatis Eboy. and if this caſe were now to be adjudged, that 
would be variance, as the caſe of Briffell, Prior beate Marie de Bri - 
foll, made a Leaſe by name of Prior beate Maria juxta Briftell; and 
this Leaſe was adjudged voyd ; bur if the caſe had been de Everwick 
jnxta mures civitatis Ebor. this had been'no materiall variance, for 


it had been but an explanation,which willnever hurt ; and for that - 


the Court was ſo divided in opinion, that is to ſay, two againſt two, 
and the caſe concerned a poor houſe, They moved the parties to 


comprimiſe. 


pe ET 
- 


ſtanding. 


8, 
Kſwell _—_ diſceipt againſt YVanghan, and declared that the D;ſceipe, 


Defendant ſciens that he. had no title to the Advowlon of D. 
took upon him to be owner of that, and ſold the profits ofthe: ſayd 


Advowſon to the Plaintif , pro quadam pecnnia ſumma. And ir 
Was pleaded in arreſt of Judgement, for that the Plaintif did 
not aver, #bi revers the Defendant had no title, & non alls- 


CAINY. 
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"F Be caſc was that the Queen made a Leaſe for years, rendring 
|L rcat atthe receipt of her Exchequer, or to the hands of her 


ver (1s Tay- Faylit, upcn condition, that if the rent be not payd, that the eſtate 
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fron being gr ant- 


rd away by 17? 


5 
PLESLE 


6 ebiiun 


Ire comm, 
receipt of the 
E XChequer. 


N's prerogatite 
can be granted 
SLUT. 


Error. 


No amenanent 
* zn point of 
judgement. 


Abutitals« 


4 


N 


ſhall cealc ; afterthe Queen granted over the reverſion; and whether 
the rcnt {hall be now tendered upon the land, or at the receipt of 
the Exchequer, or tothe perſon of the Allignee of the reverſion, was 
the qaettion 3 and it was adjudged that the Grantce of the reyerfion 
ought to demand the reut upon the | and, or otherwiſe he ſhall not 
re-enter for the condition broken,& that tor two cauſes,the one, for 
that that when the reverſion vas in the Queen, the Leflec had ele&j. 
on to Pay itat the reccipt of the Exchequer, or tothe hands of the 
Q1ecns Baylit, and when the Queen had granted over the reverſion, 
the eletion of the Leſſee is tolled, by which now the rent ſhall en» 
{ue the nature of other rents reſerved by common perſons, and thoſe 
arc payable upon the lands :. another reaſon is, every rent reſerved 
by the Queen is of common right payable at the _— of the Ex- 
chequer, or to the Baylits of the Queen, without words appointing 
at what place it ſhall be payd ; for theſe are the uſuall rectipts of 
the Queen, and ſo the words which appoint that to bepayd at the 
receipt of the Excheq.cr to the hands of the Baylif of the Queen, are 
idle words, for that the Law appointeth ſo much of common right, 
ex pre ogativa Regis; but when the reverſion is transferred into the 
hands ot a common perſon, there this Prerogative ccaſeth, for it 
cannot be granted to a common perſon; and by conſequence the rent 
ſhall bz payd uponthe Land. 


IO, 

Homas VVelcome, Executor of Anthony VF. Executor of Jobs 
 V/elcome, brought a Writ of Dcbt againſt $. S. in the Common- 
lace, and Judgement was given, and cntred , quod predifins Jo- 
1annes VVeleome recuperet, where it ſhould have been, quod preditins 
Thomas VVelcome recuperet, and for that Error was brought, and Ser- 
Jeant Heale moved thatthe Record might be mended, for that it was 
the miſ-entring of the Clerk, but adjudged to the contrary, forthe 

Judgement is the a& of the Court, and not of the Clerk. 


es 


———.. 


Il. * 


Dmund Nevellbrought an ARion of Treſj as againſt }. Sayle, and 


F declarcd Quare clauſum fregit in quodam loco vecato Clavering- 
Led, abmitan. ſuper quoddam molend. in tenzra 7. $. Opinio Corie | If 
. the 


7 
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the Plaintif do not preve his Buttals, he is gone, And for that he 
could not prove that the Mill was in thetenure of 7}. S. the Jury 
being at bar was diſcharged ; and howbcit that there be a way bc- 
tween the Cloſe and the Mill, yet the Buctall is good. 


pm 
— — 


I'2, | 
R [chard Somerftailes brought an Aion upon the caſe for ſlande- Slanderons 
rous words, that is to ſay, R.S. is a very bad fellow, for he made words. 
J. S. drunken in. the night, and conſened” him of an hundred Marks ; 
and upon not guilty pleaded it was found for the Plaintif, and Judg- 
rr og ſtaycd, for the words are' not ſufficient ro maintain: an 
Action, 2 & 


—— 
—_ 


12. 
| 14 the Heir of the Morgagee is in Ward, and the Morgager payet 

the mony, his entry is not lawfull upon” the King, but ſball be put 
to monſtrans de dro, per Popham chict Juſtice. 


h Mort gage. 


mn 
— 


OR — 
Amond brought Debt upon an Obligation againt Hatch, an 
io the Condition was, That if the Obligor do well and truly per- 
form and kcep the Award of 7.S. Arbitrator indifferently choten be- 
tween the Plaintif andthe Defendant, tor, and concerning the mat- 
ters contained in 9 ſeverall Articles, vearing date the day of theſe 
preſents, So that the ſame be given up under the hand and ſeal of, 
Oc. And the Arbitrator made an award of 7 of the fayd Articles, ' 0- 
mitting the other two; and whether the Obligor ought to perform 
this Award, was the queſtion. Mar. | I think he oughtto perform 
the Award, for thathe is bound by Obligation to 2 it, and to 
prove that he cited 5 Edw. 4. 19 Hem. 6. & 17 Edw. 4. Gawdy | The 
words of the Condition are, ſo that the ſamie Award be given up in 
writing before fuch a day; and that fhall have reference to all the 
Articles; for the Submiſlion was conditionall, as 14 Elizab. And 
after Judgergent was given quod quer. nhil capiat per billam. 


CER 


d Award of 
Pa, 1 onel,, 
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I5- : How againſt 
Man leaſed a Houſe and a Cloſe, rendring rent, and the Leffor = 00M 471d 
entered into the houſe, and pulled that down, and after the = 1.60 
Leſſee re-entered into the Cloſe, and whether the rent were revived ein the 


or not, was the queſtion. And Popham and Gaway| The rent 1s not 4... 
TH revived 
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revived; and that the Leſſce ſhall hold the Cloſe diſcharged of any 
Rent , by the folly of the Leffor to impair the eſtate of the 


Laſlee. 


15. 
Ownall brought a Writ of Formdon againſt Catesby in the Com- 
£90k mon-place, pe” there was a ſpeciall Verdi found, and Judge. 
ment given, for adcfault inthe Writ, againſt the Plaincif, and the 
Plaintif brought Error, and alleged for Error , that after Verdi& 
given no default inthe Writ ſhall oy the party, per le Statute 
de 13 El:z. cap. 14. Pophans chiet Juſtice ſayd, it there be no Writ, 
Inſufficient Writ it is holpen by the Statute, but it 18 otherwiſe if there be an inſuſf- 
#1 holpen, cient Writ in matter, for that is not holpen ; but a Writ that is in- 
ſufficient in form, and ſufficient in matter,is holpen - And ineye 
Writ of Formdon there are twothings requilite, the one is the gi 
the other the conveyance to the Demandant ; and if cither of theſe 
two fail, the Writ is inſufficient in ſubſtance, and is not holpen by 
the Statute. 


I7. 
4 ter Palmer of Lincolns Innc brought an aftion upon the caſe a- 
Slander of Per, one Feyer, and declared hs was an Lirrer-barriiite of 
Connſellor 1 w_ and got his living by praQtifing of the Law, and was Stew- 
ar Lav. ard of divers Courts, and namely of one Joh» Petty Eſquire, and 
the Defendant premiſſeorum non ignarus, tothe intent to' prejudice the 
Plaintif in his good name and pra&iſe, ſayd of the Plaintif thele 
Engliſh words, viz. Peter Palmer is a paltry Lawyer, and hath as mach 
Law as a Jackanapes; and it was pleaded in arreft of Judgement, 
that the words would not maintain an ation, for they are not 
{flanderous ; for itisnot ſayd, he hath no more Law than hath a 
Jackanapcs, for then it had been clearthat the ation 1s maintainable, 
tor by that he had abatcd the opinion of his Learning, bur it is not 
ſoin this caſe; for the words are, that he hath as much Law as hath 
Jackanapes, and this is no impeachment of his Learning, for ever 
man that bath more Law than Jackanapes, hath as mich; Er _ 
locate, for the compariſon is to be taken in the worſt ſenſe, and text 
amounts that he hath nomore Law than Jackanapes, per quod Judge- 


ment was given for the Plaintif, for this is a ſlander in his profeſſion 
by which he doth acquire his living. 


, . = \ 
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I8, 
N: libelled inthe Spirituall Court for Tithe of Billet, Faggot? TI 
and Talwood, And ane” that it came of Birch, Maple, - Probibition, 

and Hume, and therenpon a Prohibition was ſued, ſurmifing tha 

they came of Oke, Aſh, Elm, and Birch. And in the Spiricuall Court 

allbeit one Libell for wood of one nature, and that is found of 

another nature ; yer fentence ſhall be given for the Plaintif. The 

Court ſaid that was abſurd, and therefore they would hear a Civili- Ard prefiſe 
an ſpeak to that point. Cook Attorne General!) If conſultation ſhall | Tow Jpirituall 
not be granted, then farewell all Tiche of Wood,for initruth inevery __ 
faggot of Birch, there is put agreat ſtick of Oak, orAſhyintending by 

that to privilege the whole faggot of Tithe. Nam creſcit in orbe do- 

lus. Webb,C lark, ſaid, the cunning is of your tide to Libell for faget 3 

For ft you had Libelled for Maple, Birch, or Haſell , no Prqhibition 

would have been ſued. And it was adjudged in this Court in Molins 

calc, one Libbclled for billet and fagot generally, without ſhewing 

of what Wood they were made , And upon pleading upon the Pro- 

hibicion, it appeared to the Court that part wastithable , andpare p,,,,þj. tie, 
not. And for that they could never obtain a Conſu!tation. Cook] It p/e, 

doth not appear here that there was any mixture, ſo the caſe is not 

like. Webb |} You have no Right to have Tith of fagot , for that parr 

therevf is not tithable being Oak , ſo by your Covetoutneſs to have 

more than is your Right, you have loſt that that is your Right, Fr 

adjornatur. And after at another day in the ſame Term, it was me- 

ved again by Savile, which ſaid, that it was adjadged in Lanes caſe, Ls 

that tith ſhall never be paid for Haſell-wood wich is mixt with Oak _ caſe. 
in fagots, qued Gawdie negavit. Fenney | He ought to have pleaded the 

ſpeciall matter to have had a Conſultation, viz. how much of the Seeciall ples. 
figot was Haſel], for ſo it was done, inter Molins & Dames. And there- 4": | 
fore foraſmuch as it is not ſodone, Conſultation ſhall not be gran- 
ted for no part of that , and of this opinion were all the Juſtices, 


quod nota. 


T9, 

N2- per Maſter Kemp Seconds of the Kings Bench Office, Appearance. 
ifa Latitat goeth forth againſt the Husband and Wite, and the 

Husband onely is taken , The Husband hall find ſurcty for himſelf 

and his Wife, or otherwiſe he ſhall lie in Priſon unell he find bail 

as well for his Wife as for himſelf, and ſaid , thatthis hath been the 

uſe of the Kings Bench by the ſpace of forty years of his 


knowledge. 
Scire 


Ju A gement. 


Slander of 
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2, 


'Cire facia; was brought by Midal:ton againſt Hall, to cxecutea 
Judgement. The Defendant pleaded that he borrowed of the 
Plaintit 1c0. 1. tro give him 120. 1. for the loan thereof tor a year ; 
And the Plainrtif for his alſurance would have the Defendant confeſs 
this Judgement of 120. 1. And1o he pleaded the, Statute of Ulury 
in bar to this Scire facias, and upon that the Plaintit demurred in 
Law, Gedfery prayed Judgement for the Plaiu:if. The words of the 
Statute of Ufury arc all Bonds, Contratts, and aſſurances Collaterall, 
or other, made, Cc. ſhall be utterly void ; But here this Judgement 
may not be ſaid any aſſurance tor che money, but is a Judgement up- 
onthe aſſurance, for which, &c. Clark contra. But the whole Court 
being twiſe movyed,held clearly that this is no plea to defeat a Judge- 
ment; Bur if ſuch matter had been , the Defendant ought to have 
pleaded that, upon the firſt Attion in bar, and ſo not to 
ſuffer the Judgement. Popham | Here ace two inconveniences , one to 
defraud and defeat the Statute of Ulury, the other to avoid Judge- 


- ments upon ſuch ſuggeſtions which might be pleaded in bar in the 


firſt Ation; and after the Plaintit had Judgement to recover. 


"rn ens 


| 21. 
Artin, Attorney of the Kings Bench , brought an Aion of the 
calc againlt Burling for {landerous words, viz. Martm, is he 


an Attorney, your Attorney? he is the fooliſheſt and fimpleſt Attorney towards 


{ 


the Law; And if he do not overthrow your cauſc I will give you my 
ears,he isa fool and an aſs, and ſo I will prove him. if theſe words be 
ationable or not was the queſtion, in arreſt of Judgement after Vers 
did for the Plaintif, and the Court ſeemed prima facie, that they are 
not. But after the caſe was moved by Harris for the Plaintif, and 
then bythe conſent of all the Court Judgement was given for the 
Plaintif; And Popham ſaid, that to ſay that an Attorney will over- 
throw his Clients cauſe is an Ationable ſlander. & 


22, 


SR for hs EO brought a Writ of Error againſt Marſhe, Upon a Judgement 


ſummons. 


given in the Common place in a precipe quod reddat, And afligned 
for Error, forthat by the Statute de 31 El:z. cap. 13. it is inaſted 
for the avoiding of ſecret ſummons in reall A&tions, without conve- 
nicnt notice of the Tenants of the Freehold , that after every ſum- 
mos upon the Land in any reall Aion, fourteen daies ar the leaft 
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before the Retorn thereof, Proclamatione of the ſummons ſhall be 

made on a Sunday, at, or near the moſt uſuall door of the Church or 

Chapell of that Town or Pariſh where the Land , whereupon the 

ſummons were made, doth lic, and theſe Proclamations ſo made as 

aforeſaid, &c. wt in Statuto, And in this caſe, there was not any Pro- 

clamation made at the Church door; And whether the Plaintif ſhall 

have an Averment againſt the Sherits Retorn was the queſtion, And + 
adjudged that the party ſhall not have the Avermznt againſt the Re» Ns evermon «- 
torn of the Sherif: For ifthe Retorn be falſe, the party ſhall have an 6» « Sherifs 
Attion upon the caſe againſt the Sherif, retorn, 


_— — 
EY 


23, 

Ortmwan brought ejefFione firme againſt Willis , and a ſpeciall 
P Verdi& was tounkh that Roger Hil! waz pollefled of a Leaſe fos 
years, and gave divers perſonall Legacies to feyerall perſons, and 
gaveall his other goods and Chartells to his Wife, and whether the 
Wife ſhall have this Term , being a Chatcel! roall, or nor, was the 


queſtion, 


= 


ih 


24. 
Ray brings Treſpaſs againſt Trowe, for cntring into his Cloſe, x;1, ; 
Gas hd of F os of a Fiſh-pond with nets and other En- _— F 
gines; The defendant pleaded that long time before the Treſpaſs 
was done, one Thowas Grey was ſciſed of the Cloſe and Pond, and 
put the Fiſhes intothe Pond , and after the ſaid Thowas Grey made 
the Defendant his Executor, and diced; And he as Exccutor took the 
aid Fiſhes, and upon that the Plaintif demurred, and it was ad- guy, 
judged that the Heir ſhall have the Fiſhes in the Pond , and not the ſcendeble, 
xccutors for they are Chattells deſcendable, but by Clinch ic is Fe- Felony. 
lony to take them. Popham] If they be in a Trunck ſo that they may 
be taken out by the hands of men, without nets or other Enging,there 
itis F lony, but otherwiſe ic is not Fellony. 


— —_— 


25, 
Hymn brings Debt againſt Cholmeley for 300.p.ofarrerages of a nw» M7,,9;ue 2m. 
wr os ad dechered ofa Leaks for your malls by Mien ans, a 
Agar,rendring Rent, And if default of payment be made of pm_ a Aſſignee. 
þ = m_ pv at any oy in _ _—_ _ be p—_—_ Aa 
0 often the ſaid A. his Executor a nes S - 
tall be {irieied, 


_y day, untill the aforeſaid Rent ſo behind 
And ſhewed how the Rent was —_— 3) not paycd for two _ 


pe EI 
—_— 


_ 
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But doth not ſay that he demand2:d the Rent. Jackſon 7] The ſum de. 
manded , is by computation more than is due, reckoning bur jjj. f, 
111). d, for cyery day that the Rent is arrear. And ifthat be his in 
rent he demands too little, for in two years that wiltbe infinite. Gay- 
dy } Itſeemeth that he ſhall not have bur onely 11j.f. tiij. d:for e 
day. Fexner | I think he ought to make demand of the Rent, or other- 
wile he hall never have the nomine pzne. Gawdy ] No truly, 'no more 
than in debt upon an Obligation, and he cited 21 Hen.-6. 21 Edy, 
1. K 22 Fdw. 4. Fenner ] The caſes are not alike, for in debt apon 
an Obligationthere is a duty, but otherwiſe it is of Rene, And it 
was agreed that the ation well lieth againſt an Aſſignee in-this 
calc. 


—— 
© _—_ 


7 
26, 
Fj Umphrey Parlor brought an Attion upon the caſe for wordya- 
A J1gainſt /. S, And the words'weretheſe, viz. Parley was inPrifon 
ina Jail for ſtealing of Mr. Piggets Beaſts; and it waspleaded inarreſt 
of Judgement, that? the Aﬀtion doth not lie , foraſmuch as it i#nor 
preſcicly alleged and affirmed that he ſtole che Beaſts : Bur by Im- 
plicatior. Nevertheleſs Judgement was given for the Plaintif, for by 
Femner, ithe had ſaid he had been in Priſon for ſuſpition of Realtng 
Mr. F:ggets Beaſts, no Aftion will lic, for a trene* man may be ſuj 
Aed: But here is a dircA aftiemance of ſtealing; For a man cannde 
be impriſoned for ſealing, it he do not ſteal. | 


"I F yn a. a. 4 4 A. —— ——_ 


—— 


27. | | 
He Earl of Pembrcok, brought an Aion. upon thecafe againſt 
Herry Barkley militem, and the caſe in effe&' was ſuclr; tharthe 

late Earl of Pembrook, Father of the now” Plalatif, was ſeiſed/inFee 

of the Mannor of D. : com'tat#:Somerſet,and by reaforr of thirty heal 
the Otiice of Livetenantſhipin the Forreſt of Cromcelword, and ofa 
the Walks in that. And by reaſon of the ſaid Office; had.'all the com- 
mandcment.ofthe.game wichin the. Forreft, and he ſo ſciſed , the 

Earl granted to Sir Mawrice B. Father of the now Defendant, and to- , 

the Heirs Malcs ot his body, the Keeperſhip of a walk called'S.i 

Weſt part of the Forreſt, | and in 4 ſaid Deed of grant were ſach 

words,Provided allwaics, and the ſaid Sir Muwrice B. doth Cove- 

rantand grant, to, and with the ſaid Earl of P:brook, char it fhall 
and may bc lawkull to and for the Ear!, his Heirs and Aﬀligney,' to * 
have the pretteminence of the game nwithin the {aid Walk ;, Provided 
allſo;andthefaid Sir 24.' B, doth further Covenant and grant” to 
and with the faid Earl, That neither he, the Taid' Sir Mis _—_ or 

iones 


or 3 Eg, 
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Aſencs, ſhall or will cot down any Timbertrees growing within 
the 1aid Walk. And after Sir M. B. died, andthe faid 'Sir H. way bis 
<n and Hzir, and cut down Trees. -withinthe Walk, And the Lord 
of P. commanded his ſervants to enter into.the ſaid Weſt-walk, :and 
thereto Walk; And-Sir H. B, did diſturb them, and upon that the 
Ation was brought , and the point ofthe cafe was, if the wordes in 
the ſecond Provito make a Condition, or but a Covenant. Gaway |1 
doubt of the caſe; for allche queſtion of the caſe is, if it be a Con- 
dition, or but a Covenant; And asI amnowadviſcd ,: thit is but a 
Covenant, and no Condition. For ia all cafes where this word (Pro- 
viſo ) ought to make a Condition, there ought to bea pevfett ſen- 
rence to explain the meaning of the parties, or otherwiſe it is no 
Condition. As if the wordes are provided allwaics that if the 
Rent bebehind , and ſay no. mpre now, this is n» Conditicn 
And here all the ſenſe comes in after th: words of Covenant , 
and theſe words arethe words of Sir 1. B. And for that it (ce- 
meth no Condition; for it the words had been,And it is provided by 
Sir ML B. there it is clear no Condition, But it in a Leaſe for yeares 
be words, and the Leddee do provide, that if the Rent be bchind , 
that then the Leſſor ſhall re-enter, thereI agree that this makes a 
Conditon. And inthe caſe put by my Brother 1:/iams , a Leaſe 
made,” proviſum eſt quodjnon licebit co the Leſſor, to grant over up- 
on pain of forfeiture, there is agood Condition; But otherwiſe ic 
ſhall bc, if ſ#b pans forrsfatture were omitted. Fenner } | think its a 
a Condition, for all the words put together , -explain themtani 
of the partics, as if he had ſaid upon Condition, And th: Leffes d 
Covenant and grant, and none will deny but that this is a Conditi- 
dition. Clinch ſeemed that it is no Conditon, for the words may not 
be uſed as a Covenant, and allſo as a Condition. As where a grant 
is by Dced, by words of Ded, conceſſi,"& confirmavi, the may 
be uſed as a Grant, or confirmationat the Ele&ion ofthe party; Buc 
it cannot be uſed in both ſorts. Pophamw ] I think thatthe Proviſo as 
itis here placed will make a Condition, and -yct I will agree, thata 
Proviſo ſhall be ſometimes taken for a Condition, and ſometimes 
for Explanation, and ſometimes for a Covenant , and ſometimes for 
an Exception, and ſometimesfor a Reſervation; and it is taken for 
a Condition; As if a man Leaſe Land, provided that the Leffee ſhall 
not Alien without the Afent of the Leſſor, ſub pana forisfattare, here 
it is a Condition; and if I have two Mannors, both of them named 
Dale, and | Leaſe to you my Mannor of Dale, Provided that you ſha!l 
have my Mannor of D#/e in the Occupation of 7.'$, here this Proviſo 
Is an Explanation what Mannor youſhall have; and ifa man Leaſea 
houſe, and the Leflce Covenanteth that he will that maintain; Pro- 
vided allwaies that the Lefſor is cantcated to find great _ 
| $2) re 
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kere this is a Covenant; and if I Leaſe to you my Meſſuage in Dale, 
provided that 1 will have a Chamber my ſelf, here this is an Ex- 
ception of the Chamber; and if I make a Leaſe rendring Rent at ſuch 
a Feaſt as J. S. fhall name, Provided that the Feaſt of St. Michael ſhal} 
be one, here this Proviſo is taken for a Reſeryation; and in our caſe, 
if the words had been provided allwaics that the Donees ſhall cuy 
down no Trees, and the Lefſce doth Covenant he will not fell any, 
here every one will agree that it isa Condition, aud allſo a Cove- 
nant; And in this caſe in my opinion, this taut amonnts. Serjeant 
Williams and C ook Attorney tor the Plaintif. Arkryſen and T a»field for 
the Detendant. 


—_—__n@ A. 


28. 

FT Afﬀels the Father, brought an Attien upon the eaſe againk 
Leſſels the Son, for words, viz. he,quendam Thomans Laſſels fra- 
treys ejnſdew Def. innuend. ftole a Mare, and you, innend. querent, 
knowing the ſame, conveyed her into the Fenns to my Brother B; his 
houſe. Clinch and. Gawdy ieemed the Aftion maintainable, Fenner 
econtra, 


tt. 


29. 

: Man was indiQcd for ſtcaling ofa hat and a band,and other ſuch 
things; And the Priſoner ſaid, that he was before that time in- 
dited for goods ſtolen the ſame day and time, and acquitted. Gaw- 
dy ſaid, he may not be ſeverally indidted for goods ſtolen at-onetime. 
As if a man ftcal adozcnof filver ſpones, he-may- not be indiftedfor 
two in one Indi&ment, and for other two in another, & fic de ſings- 
lis. Clinch accord. Fenner ] Yestruly, for it was the caſc of Thowss 
Cobham, the which was indiftcd for goods taken in two ſhipps, and 


acquitted, . and after condemned for other goods taken at the ſame 
wme. 


{oj 

Earce brought: an 'Agtion _- the caſe againſt Barker, and dc- 
lared how within the Mannor of Dale, time out of mind, there 

had been divers Copyholders, and during the ſame time, there 
bzen a uſage within the ſaid Mannor, That every Copyholder for c- 
very Acre of Land ſhall have Common in ſuch a Watt of the Lords 
for two Beaſts; And ſhewed how the Plaintif is pofſefied of rwenty 
Acres, and by reaſon of thoſe, ought to have Common for fony 
Bcalt:.And there hath the Defcndant being Leſſee for years of the ſawe 
Mans 
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Mannor, one Conigray within the ſame Waſt, by which the Conies 
have ſo digged the ground , that his Beaſts cannothave Common as 
they were wont to have. Femmer ] A Copyholder may not preſcribe 
but in righe of his Lord ; but now the Lord pro tempore, is party to 
the ation, and whether this wi)l alter the ls or not, I deubt, Glay- 
vc ] Albcit the Copyholder may not preſeribe but in right of his 
Lord, yet by way of uſage, as this caſe is, it hath been adjudged 
that he may make his title. | 


—_—— _—_ a. 
—— 


31 


A was heretofore arraigned upon an Indi&tment of will- {nditment. 


full Murder for the death of one Parker,and was found not guil- 
ty of Murder, bur guilty of Manſlaughter, for which he pleaded the 
general | pardon, de 35 El. And the Queens Axtorney alleged, That 
in the ſayd generall pardon there is an exception of all perſons being 
in priſon by the commandement: of one of the Privy-counſell ; and 
faid, that the ſayd Arundel! was committed by the Lord Chamber- 
lain for ſaſpition of the ſayd Felony, and for the ſame in priſon at 


the time of the Parliament, and1o a perſon exempted. To which it commitment; 


was ſayd by the Defendant, that long'time before the ſayd Parlia- 
ment, and after the ſayd-commitment by the Lord Chamberlain, 
there went out. of this Court a Corpas enm canſa, by force of 
which he was ſent into this Court, with the cauſe of his commit- 
ment, and was for the ſayd offence committed by this Court to the 
Marſhalſey, and there was remaining at the time oft the Parliament by 
force of the commitment of this Court,' and it ſeemed by the better 
opinion of the Court if a man be committed: by a Privy-counſellor, 
and removed: by Habeas corpus, and committed by this Court, be ſhall 
be now ſayd impriſoned by commitment-of this Court, and n«ct of 
the Privy-counſcllor. 


—w— 
U—E—— . - 
— Sh. 
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CTaugnton bringsa Writof Error againſt Newrowbupon a Judge - pyror, 


i ment given in Debt in the Common-place, and the firſt Error aſ- 
ſigned was for that the originall Writ- was xx 1. and all the mean 
Proceſs were ſo likewiſe,-bttt when the Def:ndant appeared to the 
Exigent, the entry was, quod defendens obtnlrt ſe in placite debirs decens- 
librerum, where it onght to be xx. Dedderidge} I chink it ſhall be 
amended ;, for it is the miſprifion of the Clerk , and to prove that , 
he cited 37 Hen. 6. 44+ E4.3+-18. But upon view of the R-cord it 
appeared that no originall was certified, -and therefore could not-be 


amended. m- 
(S 53) E'eftione* 


Deviſc. 


Limitation. 


I imitation, 


crickmores Caſe 


Vellock (x 
Heymonds caſe. 


Sir Faward 
Cleres caſe. 
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3 3* 
” Jeftione ſirme inter Bulleyn & Bulicyn. Cook, Attorney General!] 
F The calc is,that $10» Bullezn being ceſtur que aſe, betore 27\H$, 
Deviſed to his Wife certain Land for her life & that atter her deceaſe 
Robert Bulleyn his eldeſt ſonne ſhall have the land ten pound yndee 
the price it coſt, and it he dycd wi. hout iſſue , that Richard Bulleyy 
his "4 i ſonne ſhall have the Jand ten pound under the price jt coft, 
and if he dye without ifſue of his body, then his ewo Daughters A. 
and B. ſhall have the land, paying the value thereof tothe Executors 
©f bis Wife ; and allſo by the ſame Will he deltred his Feoffees at 
therequelt of his Wife to make Eſtates accordingly. The chief que- 
ſtion, and knot of the caſe is, whether Robert Bulleyn the Deviſec 
hath an eſtate tayl or nct; and he ſayd it ſeemed to him, he had but 
an eſtate tay]: and for that we aie to ſce whether the payment 
uught to precede, 'or is ſubſequent to the eſtate 3 and I think 
it is ſubſequent to the eſtate ; For the words are, my ſonne 
Robert ſhall have my laud ten pound under the price it cott ,, and 
ſo by the words he ought to have the land before any payment; 
and I think he ſhall have the land by courſe of limitation ; and if he 
doe not pay the money, that K. B. ſhall have the land as Heir by li- 
mitation ; andfor that purpoſe he cited Crickmores caſe in 3 Elizab. 
where a man had two Daughters, and deviſed his land to his eldeft 
daughter, paying to the youngeſt ten pound; there the eldeſt had 
all the landtill ſhc failed of payment of the ten pound, and then'it 
was adjudged that the youngeſt ſhould have the moicy by way of 1i- 
mitation. And 32 Eliz.it was adjudged in this Court inter Vellock, 
& Heymond, where a man dcviſcd Burrongh Engliſh land to the eldeſt 
brother, paying to the youngelt ten pound, and after the elder failed - 
of payment, and the youngeſt entered by way of limitatien. And-in 
this caſe theſe words, that Robere my ſon ſhall have my land ten 
ap under the price it coſt, will make a condition, as well az if he 
1iad fayd, paying ten pound ; and to prove that he cited Sir Edward 
Cleres caſe, that theſe words upon truſt and confidence will not make 
a Coundiiion, by reaſon that the Deviſor had a ſpeciall truſt and son- 
hdcnce in the Deviſce ; but it is otherwiſe here, and in this caſe the 
eftate of neceflitie ought to precede the payment; for it is appointed 
that the payment ſha}] be made to the Exccutors of the woman, and 
{o it the citate docnor precede the payment, then during the life of 
tie woman the Deviſce ſhall have no cate ; for during her life ſhe 
cannot have Executors ; and ſo by conſequence can there: beno pay- 
ment : Allſo the words of the Will are, Idcfire my Feoffees to m 
an cſtate at the requeſt of my Wite, ſo that his meaning was plain, 
that there ſhould bean cftate made in the life of the Wite, for after 


her 
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her death ſhe may not make requeſt; but it hagh been ſayd, that the 
fate ſhould be Fee fimple, for that therwords are, that he ſhall haye 
the land ten pound under the price it coft, and fo theſe words y- 
ing ſhall carry the Fee imple: And as tothar, I ſay that ic half na 
againſt an expreſced eftate : And for that 2 E/.1 17: a Frenchman de- 
viſed lands to his Wife for life, the 'remainder to C, F. and to the ©29ehd flute 
heirs Males of his body, and if he dye without heirs ofhis body, the 
remainder over, and it was takenclearly, that the generall limitati- 
on, if he dycd without iflue of his body, ſhall not alter the ſpeciall 
tay!, for chat the intent is apparent, and allſo he cited C/aches caſe, 
and Atkrs caſe 34 Eliz. 33. Allfo inthis caſe Robert Buleyn the De- 
vitee is made Exccutor tothe woman, ſo that if it were a condition 
ſubſequent, he may not make payment to himſelf, but ſhall have the 
land diſcharged of the condition, by reafon of the impdſlibilicy. ; as 
it the woman had dyed inteftat, there is no perſon to whom the pay- 
ment ought robe made, and ſo the Deviſce is diſcharged of the con- 
dition : Allſo in'this caſe the Deviſee being eldeſt ſonne, may net 
forſake the Deviſe, and take by deſcert, as in 3 Her. 6. 46. it is for 
the benefit of him in remainder ; but if he might waive, he may nor 
waive i» pais, as 13 Rich, 2, Joyntenancy is adjudged : And allſo 
when he erters at che firſt, he is ſeiſed by the Deviſe, for he hath. no 
other right ; for if he mighr waive he in remainder ſhall not take. Ec 
adiornatur ; but the Courtſeemed to lean that the eftate ſhould be a 
Fee limple. h 


—_ 


34 

{ry brought an Adtionupon bis caſe for yords againſ Chappgll, cj der. 
viz, He hath been in Fowſers Tub( /iMmmendo the Tub of one Fowler 

« Chirurgeen, in which Tub no perfon had been but thoſe which 

werelayd of the Pox) I will norſayof the Pox; but he lay in the 

Tub that time that Lagman his Wife was layd of thePox; andtell 

thy Maſter his hair falls from' his head, andhe isa pilled Knave, 

and a Raſcall Knave, and a'Villain, and no Chriftian, and thinks 

there i* neither heaven nor-hell-3-and adjudged-that the Aion is not 

maintainable. 


* as. —_—_— 
—_—— 
Th. PS —__—_—... ak d.'Y 
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Man is arraigned of Felony 297 acquitted, byt it is found,'that _ for 
Atc fled for the Felony, he ſhall not loſe his goods that he had ar *e or 
that cinie of his lying, but at the time of the acquitrall, 7. Corone 
Fi:35.296, Bro, tit. relation 31.5 Ed 3. | 


36 Wikirfon 
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* 5, 

7 Ilkinſon brought Error upon a Judgment given againſt hin 
Variance be» VV in the Common place. And the cate was that in Debt broughg 
tween em- Againſt ikinſon in the Common place,upon an Obligation bearing 
parlance and date 12.4:e Novembris,the Defendant imparled, and in the next Term 
judgment the Plaintif declared a new, proxt- patet, upon an Obligation bea- 
roll for date ring date 12.Februarii, and upon nihil dicze had judgment. And 
of the Obli- now in the Writ of Error brought by the Defendant the Plainif 


ation. praycs that it may be amended, Gawdie &F Fenyrer laid it could notbe 
F 4 y = o . 
| amended, but the Lord Pophamand Clinch ſaid it might be amended, 


$7: 
Kelr brought an PO '. againſt +ig}t, and declared that the 
new 1h \_Dcetendant in conlideration of 101. a tO make two lights 
into one, and upon non .aſpſit pleaded, they were at ifſue,and the 
Record of »if# prixs was to make twolightsand one , where it — 
to be into ongand upon that at the iff prins the Plaintif was new ſ#ir, 
And it was now moved whether the Plaintif ought to have a new 
vere facias upon the firſt iſſue, infomuch as the firlt venire facias did, 
not ifluc forth upon the firſt Record, and no wox ſuit - Et opinie Curie,' 
that he may goto a new triall,but whether ke {hall have a venire fa- 
cias de eve, or that the old vewrre facias ſhould ſerve, the Court 
doubted, for that the firſt Jury was ſworn, ; 


, 
” Wu 


_ 


38, 
Abate- Po brought an ARion of Debt againſt Glanvilc and his Wife Ad- 
ments. winiftratrix bonorum & Catellorum que fuerunt Johannis $. duran- 
te winere atate T. S. The Defendant pleaded that banging OY aQion 
againſt them, the ſaid T. S. during whoſe nonage the Wite was Ad- 
miniſtratrix, came to full age : and ifthis were a good Plea or no 
was the queſtion, And adjudged a good Plea. 


————— 


39: 
Pon an information againſt Sr. Chr:fopher Blunt a Juror was 
Free-hold of ou challenged for want = F darn gs = by ME 
a Juror. found that he had 20 ſhillings a year. Fenner and Gawdy 
whether this be ſufficient Free-bold or not, Pepham and Clinch held 
it is ſufficient,for the Statute binds not the Queen, and by the Com- 
mon law if he had any Free-hold it was ſufficient. Fenver ] This is a 
Statute made for the benefit of the Conumonewealth, Ts 


—« 


f = 
- hf 
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the Queen fhall be bound by i, though ſhe be-not named in ft. Gov. 

dy] Me thinks every Juror ought to haye 40. f. Freehold at theleaft, 

by the Common-Law. Cook, ] No certainly, and if they doe take wo billofex- 
che Law tobe ſo, they may have a bill of exception. Tanfield ] Weg ception againd 
cannot have a bill of exception againſt the Queen; ſee the Statute of th*uccn. 

1 Hes.5.cap. 3. that that is between party and party, and the Stature of 

$ Hor. 6. the preamble is between party and party. But Poghans 
commanded the Jury to be ſwarn, but Gawdy would have ſen; © the 

Juſtices of the Common Pleas for their opinion, but the Ju, ? , 

{worn by Commandment of Popham, againſt the opinion of Þ* mY 

Fenner. Jftice 


—— 
as 


es 


{ 40- 
Er Cook; If I am bound in an Obligation in Lext upon Condi ti- ; 
4 onto pay aleſler ſum , ' i» phorag., ara pabecefios proxi- Cn _ 
me futnre. This money ſhall be paid in Let T welvemonth after; * 
Ando it is upon the Feaſt day of St Michael, 1 ambound topay a 
lefſer Summe upon the Feaſt day of Saint AMichaell, prox. futur. 
without queſtion ſaid he, it ſhall be paid the Twelvemonth after,and 
not the inſtant day. 


— ——— 


IT | 
HE Duke of Norfolk Morgaged certain Lands to Rowland Demand. 
Haward, Alderman of Lowdoy, upon Condition, that ifthe ſaid 
Duke do repay to the ſaid Alderman a certaia Sum of money; Tha 
then the Duke might re-enter, and after the Duke was attainted be- 
fore the day of payment, and all his Lands, Tenements, and Condi- ,,,;.,.; 
tions were given to the Queen And the queſtion moved at the Ta- y#n to the 
blein the Serjeants Inne, was, whether Sir Rewleyd ought now Queen, 
to make a Demand of the money upon the Land, or todemand that 
at the Receipt of the Exchequer, or that the (2 ought to make 
the tender upon the Land ; Andit was agreed by all the Jong and 
crſeakes at dinner,that the Queen ought £o make no tender; But the 
Alderman ought to make his Demand at the Exchequer , and not 
upon the Lok 


LT 


_— =” 


— 


# 2. 
R Edfrein agaiuſt [.S.an ARicn ofthe cafe was brought for words, "SIO 


viz. 1 was robbed, and you were privy thercunto, and had part 
of my money. lt was pleaded in arreſt of Judgement, that the words 


will not maintain an ARion; For that a man may be privy to a rcb- 
| 7, bery 


Infe# 4 
Smell of robve- Judgement was givenfor the Plaintif. 


$lander. 


A' Parſon; 
Leal. 


Fd 


1R *xt re; 


S pace 11 the 
”s/l, 


*rved, 
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bery after that it is made, and have part of the money by hong 

mcancs, and therefore it is noflander; but the whole Court hel, 
the contrary; as well as you are infe&ed with a robbery and ſmell of 
the fame, will maintain an Aion, ſo will theſe words, therefore 


n 


— — n_ - 4 


CCIE_Y 


43. RE, 
Mz res againſt Griffyrh brought an Aſtion for theſe words, viz, 
| A woman told me, that ſhe heard ſay, that Meggs Wife poy- 
ſoned her Husband in a meſs of milk; and Judgement given As: a] 
Plaintif. | 


44+ | 243% 5408 

Evell againſt Hart, the caſe was upon the Statute of 13 Eliz. of 
Rreaz: made bya Parſon. Serjeant Harris L A: Leaſe made by 
a Parſon is not void againſt the Parſon himſclf, no more thage- 


Leaſe made by a Biſhop, which is not void _—_ the Biſhop him- 
ſelf, as was judged in the caſc of the Biſhop of Salisbwry. Fenner | The 
Law isas you ſaid, ina caſe of a'Biſhop,but the caſe of a Parſon per-- 
caſe will differ. Pophams |) It Rent be reſerved, ic is good againſt the 
Parſon himſelf, otherwiſe not. Clinch and Gawdy | It is good againft- 
the Parſon himſelf. 


— = 


EE 


| 4 5+ | 
Each brought a Writ of Error againſt }aryer, upon a Judge- 
ment in a Writ of Debt in the Common place upon Arrerages 
upon an account; and it was aſlighcd for Error, . for that the Plaintif 


The empariance in the Common place, in the firft Declaration left a ſpace for beeby 


zoll rs the War- and year, And after impar}ancc, he put in a new Declaration Whi 


/aB?, 


Fpradtor. 


was perfe&.But for that the two Declarations did not agree; and the 
t to be 
Judgement ought. to be Revcrſed- for this 


firſt Declaration is the Warrant of all, aud therefore © 
pertct, . therefore the 


detaulr, 


| " Hoo h 
T: appeared in-Evidenee nter Perties and Seam, upon an Afſumhit 
forware bought by the Faftor of Soam,per opinionems Cur. If one 
be FAor for a Merchant, to buy one kind of Stuff, as Tin, or other 
ſuch like; and the ſaid Fafer hath not uſed to buy any other kind 
of wares but this Kind onely for his Maſter, If now the ſaid-Faftor 


buy 


. 
= 
- 
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buy Saizs or other Commodities for his Maſter , and afſumeto pa 
money for that, Now the Maſter ſhall becharged inan Aſumpfit for 
the money , and for that let the Maſter take heed what FaRtor he 


maKkes- 


i. 
i. 


LD — 


Jo 

' A . B.bcing ſciſed in Fee, P. his Will, and deviſed his Land 
A to his Wite for life, the remainder to hisSon:in Tail, and if he 
died without iſſue, the. Land to remain to: KR. W. and his Wife for 
their lifes; and after their deceaſes, to their children. The queſtion 
is, whether the children of F.cake by deſcent or as Purchaſers. Pophans 
& Gawdie were of - that they had an Effate Tail, But Femer 
& Clinch, but for life. 


41isno hull | ; 
Illiam Gerrard was arreſted by a Latitat , and put in bail by 


the name of 7//iam Gerrae, and the Plaintif declared againſt 34! by 4 
himby the name of Geryart ,[and all the proceedings and iſſue wag f4/ſc nang. 


accordingly, and:Judgemcnt/was had by Verdi@trycd for the Plain- 
tif. And Gerrardpleaded inarreſt of Judgement, for charthere is no 
bail entred: for the bail is for Grrre , and his name is Gerrard. 
Cook Attorney ] He maybe known both by the onename aud the 0- 
ther: Forin Norfork there is a Knight, which in Gommon ſpeech is 
called Barwefong but hig right name: is Barnerdifon; Arid ifheby the 
name of Barmefton put in bail in this Court, it is good, being knowen 
by the one and other; and ſo it ſeemed the Court did incline for 
the dangerquſneſs. of the : Preſident For otherwiſe every man im- 
pleaded may give falfe name to his Attorney ', by which he will be 
2iled; and then Plead that in arreſtof Jallgementz :bur': Judgement 


a\ \*, ix 


Me þ "= 
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| debt upon an O_ wk. Condixion was,that if the Obligee 7\,,;-e 5f « 


retorned whe 1'9 | 4, an 
pry tothe ſaid Obligee 200.1. before the rwenty ſevetth of Ajyilh, 
then the Obligationto be yoid *( Otherwiſe fſtand'in force} Cook,” 
moved that the Obligee ought to give notice to the Obligor of bis 
rctorning from beyond Sea before the two and ewentith day of A- 
Pill, or otherwiſe the Obligor is not bound to pay him the money: 
Forwhen a thing reſteth in the will of another tobe done , and the 
(T 2) time 
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eime is uncertzin wherrit ſhall be done, Then notice ought tobe gj. 
ven to him which oughtto do the thipg, as 18 & 19 Eliz, 354. placix, 
32. &17 Eliz, Aman made a Leaſe for years, And after made a new 
Leaſe to Commence after determination, Forfeiture, or Surren- 
der of the firſt Leaſe, with clauſe of Re-cntry for #o» payment ' ofthe 
Rent,And after the Leſſor took a ſecret ſurrender of the firſt Leſſeeand 
after that ſurrendera Rent day incurred, and the Rent waz not 
paid by the ſecond Leſſee, and yer adjudged that his Eſtate is not 
void, becauſe the other onght to give him-notice of the Surrender. 
Gawd) ] The caſe isnot alike, for $ Eaw. 4- a man ought to take 
notice of an Abitrement. Fenner] It ſhall be ay dangerous for the 
Obligec, if he ought to give notice, as:for the other totakenorice,: 


— 


| 50. 
Diff reſs ; fer Q7: afford brought an Aion of Treſpaſs againſt Batemar, for taki 
of a Cow; The Defendant ſaid, chat the Land where the Trreſqai 
” was ſuppoſed to be made, is the Land of one}/ob» Dean; The which 
, 4D hathloſtiiij.1. iſſues tothe Queenzand there came a Warrantoue 
oaks of the Exchequer tothe now Defendant, being underſherif, ' to levy 
the ſaid 1iij.. ]. in the Lands of the {aid /. D. And becauſethis Cow 
was Levant-and Couchant within the ſaid Land ,, hetook her, as 
lawfall was for him to doe. Gawdy & Fexner ] The Sherif may nov 
take Beaſts ofa ſtranger in the Land of him that bath loſt iſſues to- 
the Queen; Popham) By way of diſtreſs, he may take Beafts of a ftrang- 
er, if they be Levant and Couchant upon the Land of him that 
loſt iflucs, but not to ſell them, and io to levy the Iſſues, 


S —_— ow <ore_y eo we —— 


| ST: , | 
> Rror was brought by Av. Latham, upon aJudgement givena- 

Error. ainſt him ina Writ * Deb in the CR—_— Be Beror | 
afligned was, for that the Original! Writ was purchaſed againſt bim- 

by the name of A. L. »uper de London Yeoman, alias A. L. de Sherbone 

Farience in the #1 Cor». Ebor. Yeoman. And upon that, the ſaid Av. L: appeared and 
alias no error, Pleaded,and was condemned,and after a Capias ad ſatisfaciend. ifſued' 
againſt him by the name of 4. L. wwper de L. Yeoman, alias + A. Þ 
de Shelbone in Com. Eber. coman , and ſo he aſſigned the dingy - 

tween the firſt Qriginall, and' the Capias ad ſatisfaciendaun, Shell 

for Sherborne, but for that this variance was not- in the firſt name + 


he wy fe m— therefore it was adjudged no Errorby the 


Fl . 


Langford 
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2, | 

[ and Bſfby did preſent & turns to the Advowſon of Ner- Quare imp. 
wirhfield; Langford preſented one A. which was inſtituted, and 

indufted, and dyed 3 Baſby preſented one C. which C. was lawfully 2465-43 Z liz 

deprived by the Biſhop of Coventrey and Lichfield, without giving 

any notice to Lavgford who had the next-turn: The Biſhop made 

Collation, and after Collation Lewgford ſold his moity to Lee, and _ 

Lee tothe Earl of Shrew:bwrie : The queſtion was, whether by the ©1Zation before 

Collation Langford hath loft his turn. The Court ſecmed to incline, 

that by the Collation the turn is loft, for if it had been by uſurpati- 

on it had been loſt without any queſtion. And yet it ſeemeth, that 

INE the Patron ought to have notice. Vide Statvt. de 

13 3&, of 


—_——_____—— 
CEN” 


_ 
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Elverton the Queens  - demanded the opinion of the Deviſe, 
Coert, if a man be ſcifed of Iandin Fee, and have two Daugh- 

ters onely, and deviſeth his land to his Danghters in Fee, -if now the 

two Daughters ſhall be Joyntenants, or take by deſcent as parceners; 

and the opinion of the Court was, that they arc in by the Deviſe, 

and Rot by deſcent, .and ſo they ſhall be inas Joyntenants, and nor 

as Parceners ; buzotherwie it ſhall be if there were but one ome 

ter, and the Father deviſe the land to her; ſo if he deviſe the landt@ 

his Son and Heir in fee. 


OO CIT 
—_—_——— 


Noam and Sharp Exccutors of "ON ſued a Prohibition a- pyobibittion * 
gainft Genzes and. others, and the caſe was, that one that had-a fyr aL egacy, 
Legacy deviſed unto him, ſucd the now Plaintifs being Exccutors, 

for the ſayd Legacy, in the Spiritual Court, and the Executors there 

pleaded, that the T cftator in his life time made a certain Obligation 

ſufficient in Law to F. S. the which is not yet ſatisfied, and the vp 

rituall Court would not allow this Plea, for which be had a Prohibi- 

tion, Adakin, Attorney of E ſex, ſayd to mc, thatthis is the ſecond 

caſe in queſtion ef this point, but he doubted that the pleading was 

ſovitiong, that the matter in Law would notcome in queſtion. _ 

Exccuters zepreſent. the perſon of their Teſtator, -and therefore if 
arcleaſe be made by one of them, this ſhall bind-alt ; andſoif an ABion confeſſed 
Attion is brought againſt one Execu:or wherechere be divers Execu- | 2 Ce 
ters, and he admit the Writ, and confeſs the Afton; this ſhall bind j, ,mmimance. 
all the goods of the dead as well as if they were all named, Per Hers, 

@ of > © 55. Greningham * 


Ele 10H, 


YELOTE, 


Aſs 


my * 
»5. — 
- 
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55; | 
Reningham bronght an Aﬀtion ef Debt m_ anObligation againf 


1 

Ewer ; The Condition was, that if the ſaid Ewer doe deliver unto 
the ſaid Greningham certain Obl igations which the ſaid Ewey hath of 
the ſayd Greninghams, or clſc doe ſcale ſuch a releaſe as the ſfaid:6* 
{halldeviſe, before Arch. thatthen, &c. The Defendant pleaded that 
before the ſaid Feaſt of St. Mich.the ſaid G. did not tender to him any 
acquittance, Gaware ] The re ng is void; for in fo much as 
the Obligec hath not rendred to him any acquittance, therefore he 
hath toHed from him the cleAion, whereof he ſhall not take advan- 
tage, Fenner e contra) for the clefion is not in the Partic,for thema- 
king o the acquittance reſteth in the will of the Obligee, and ſothe 
Obligor hath no cletion. Pophams was of the ſame opinion, ' 


-_ 
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56. 4 
F a Sheriff doeexccute his Writ, the ſame day that the Writ is re- 


Execution of || tornable, it is a good exccution, per Nelvertoy, and he cited theſe 
a writ done 


theday of the Writ of dammages was exccuted the fame day that it was retors 


caſes. A Judgement given in a qware impedit, 18, Eliz. and the 


nable, and this matter pleaded in arreft of judgement, and notwith- 
ſtanding the partic had judgment, and ifa capias ad ſatisfacitudum 
goc forth, and the Sheriff rake the Partic the _—_— that the 
Writis retornable, and fend him into the Court, who will ſay that 
this is not a good execution ? | " 


as. — 


| I 
Rn oougc an Aﬀtion of Debt againſt Hers, Executor of 
' T. S. The Defendant pleaded, that the Teftator in his lifetime 
made a Statute Staple to one I. K. in the fum of 1600 1: and above 
that he hath —_— And ifthis Plea be good or not is the queſti- 
on. Femer | The-Plea is good without queſtion. Gawdie.] 1 have 
heard divers learned men doubt of that; for, if the Teftator were 
bound in a Statute to Sn Covenants which are not yet broken, 
and it may be they will neverbe broken; and then he ſhall never be 
chargeable by this Statute, and yet he ſhall never be compelled to 
Pay any debts, which will be a great inconvenience. And agains 
think there will be a greater miſchief of the other part for, put 
the caſe if the Executors doe pay this debtzand the Stature is broken, 
aftcr he ſhall be chargeable by a devaſtavie of his own proper goods, 


the which will be a greater inconvenience. 


5$ 
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58, 

Roweh againft Demyſon brought an ARtion for words, vis. Thou 
Bin ſtoln by the high-way' fide, Pophayms | The words are not 
ationable, for, it maybe taken, that he ſtole upon a man» ſuddenly, 
as the common proverb is, that he ſtole. upon me, in»#e»ds, that. he 


common phraſe is, he ftole up the hedge. Fewer ] When the words 
may have a good conftru&ion, you ſhall never conſtrue them to an e- 
vill ſenſe. And it may be intended he ftole a ſtick under a hedge, and 
theſe words are notfo ſlanderous, that they arc aftionable, 


_ M——— — 


—_— —— 
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| Goppabity was net upon his Land to pay his rent, when the 
Lord was there to demand it: And whether this were a forfei- 
wre or not was the queſtion. - Fowwer ] It is no forfeiture ifthere 
were not an expreſs denyall; for, the non-payment here. is bue negli- 
ence, the which is not ſo hainous an injuric as a willful denyal; 
r, it _ be that the Copy-holder, oo upon the Land, hath no 
money inhis purſe, and therefore it ſball be a very hard conſtrudi- 
on to make it a forfeiture. Bur if he make many ſuch defaults it may 
be it ſhall be deemed a forfeiture. Pophans | If this ſball not be a for- 
feiture, there will grow great danger to the Lord, and the cow” 
holders eſtate was of ſmall account in ancient time, and now the 
ſrength that they have obtained is but conditionally(to wit) pay 
their rent, and doing their ſevices, and if they fail of | any of theſe 
the Condition is broken, and it ſeemeth clecr if the rent be payable ac 
our Lady day, andthe Lord doth not-come then, but after the day, 
to demand the rent,there is no forfciture. 


EI _— CO_ A — 


| 60. 

He Caſe was thatthere was Leſſee for life, the Remainder for 
life, and the firſt Leſſee for life made a leaſe for years, and chis 
Leſſee was put out of poſſeſſion by ſtranger, and the ſtrang 
ed the Land, andthe firſt Eefſee tor life dyed, and he in remainder; 


for life entred into the Land, and leaſed ic to Sir Henry Knevit:, and Coy, 


who ſhould have the corn was the queſtion; Tarxfe!ld argued that 
Sit H. K. being Leflee of the Tenant for life in remainder, (hall have 
thecorn ; for the reaſonfor which'a man, which hath an uncertain 
ftatc ſhall have the corn, is, for that he hath manured the Jand, and 
for that 1t is reaſon that he that Jlaboureth ſhould reap the fruit ; 
out he ſaid that the ſtranger that fowed the land, ſhall not have the 


corn, 


Slander, 


came to me unawares: And when.a man creepeth up a hedge, the 


Forfeiture of 
4 copy-brld, 4 


Demand after 
the day; 


Sir Henry 
Knevit 4- 
xr loW- p1inft Poole 


urereſt 


of 


| I 

_ of ground corn, becauſe his eſtate Ee by wrong; for if a man make aleaſe 

; tor life of ground ſowed, and before ſeverance the Leſſee dycd, now 

Affiznment af- his Executor ſhall not have the corn, for that they came not of the 

ter ſowing con= manurance. of their Teſtator ; ſo it is if the Leſſee for life ſowe the 

oy per P*P=' land, and affign over his intereſt, and dye, now the Afigne ſhall not 
am Me PT. haverhe corn, canſa qua ſupre : and for this reaſon in ourcaſe, nei 

Gam, , q pY na ro $ TTALO our net- 

ther the Exccutors of the firlt Tenant for life, nor the Le flee of 

. thehirſt Tenant for life ſhall have the corn, here, for that it comes 

not by their manurance;and the ſtranger which ſowed themyhe ſhall noc 

Uncridinty ne- Dave them; for albeic he manured the land, and howbcit his eſtate 

carie, 64 þ - was dcfeaſable upon an uncertainty, yet he was a wrong doer, and 

«ary dife- the incertainty ot his cſtate came by his pwn. wrong,. for which the 

rence, law will never give any favourto him ; and for that when he in re- 

mainder fer lifc entreth, ic ſcemeth that he ſhall have the corn, for 

he hath right t> the poſlaſion, and the corn are growing upon the 

ſoile, and by conſequence are belonging to the owner of fthe ſoile; 

but it hath been ſaid, that here there was no treſpaſle done to him in 

remainder, and for that he ſhall never have the-corn. Sir, as to whit 

I ſay, ifan Abator aftcr the death of the Anceſtor, enter, and ſowe the 

Abater ſoweth, Tand, and after the right heire enter, inthis caſe the heire ſhall have 

the corn, and yet no treſpaſſe was made to him, and. it hath been ad- 

judged in this Court, where a man deviſed land ſowed, to one for 

life, and after his deceaſe the remainder to another for life, andhe 

firſt Tenant entred and dyed before ſeverance, and he in remainder 

entred, that there he in remainder ſhall have the corn, and by con- 

ſequence the ſame Law ſhall be in our caſe. Godfrey & contra; and he 

Deviſe of land 3rgucd thar the Leffce for yeere, of the firſt Leſſee for life, thall have 

ſowne. the corn; for if Lefſce for life, leaſeth for years, and this Leflec for 

ycers ſowe the land, and the Leflce for life dye, now the Leffee for 

yeers ſhall have the corn, by reaſon of his right to the land at the - 

time of his ſowing, and never lawſully deveſted by any A& done 

by himſelf, and he denyed the caſes put by Mr. Tanfield, and ſocon- 

cluded. Gawdie ] The leſſee for yeers of the Tenant for life (Fall have 

the corn, and he denyed ſome of the caſes put by Mr. T asfield, for in 

the caſe where Tenant for life ſowes the land,and after afſigns over his 

cittac, now if Tenant for life dye, the Afſigne ſhall have the cornas 

well as the Executors ofthe Tenant for lite, if he had not aigncs 

overhis eſtate. But I agree the caſe ofthe deviſe for life, of land (ow- 

cd, with the remainder for life, for there he in remainder ſhall hare 

them, and the laches of the not entry of the Leſſee for yeers fhallnot 

[ effee for years Prejudice him ; for, it appeareth by 19. H. 6. if Leſſee for yeers of 

oufted, Tenant for life be ouſted, and after the Tenant for life dyc, yet the 

Leſſee for yeers ſhall have treſpaſſegwith a cont innande for all the mean 

profits; The which proves that they belong to him, ſo is it in 33. 


+ 
. 
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g. 6. If Leſſee at will be ouſted, and after the Lefor dyc, now the 
Leſſ:e ſhall have a treſpaſſe with a contiz»ando without regreſs, for, Le or at wil 
when he may not enter, the law ſupplyeth it,and the miean profits do yams” 
belong to him. And by conſequence in this caſe the corn belongeth ; 
tothe Letſee tor yeers, of the Tenant for life. Pophans | Sir Hom) 

Knevit (hall not have the Corn ; for if a man leaſe for life ground urs let for 
which is ſown , and the Leſſee dye, now the Leffor ſhall have the ra 
Corn, and n»t the Executors of the Leffee for life. And he agreed 
with Mr. Taxfeild in the caſe of the Afﬀignes of Tenant for lite, of 
eround ſowed, and the Tenant for lite dye, that he in Reverfion ſhall 
have the Corn : And ifa Difſeiſor ſow the land of Tenant for life , Difeifor ow 
and the Tenant for life dye , now the Executors of the Tenant for the 1nt of 
life (hall have the Corn, and not the Difſeiſor, norhe in Reyerlion ; tenant for life. 
and by conſequence the Lefſec for years of the firſt Leſſee for life in 

this caſe. Fexxer was of the ſame opinion; and at.cr it was adjudged 

that Knevit ſhould have the land, and that Poole ſhould have the Corn, 

b:cauſe of his poſſeſſion. 


A— 


61, 
R Ame ſued a Prohibition againſt Patreſor, and the queltion was, Probibition 
{\ifTrces which are above the age of ewenty years become rotten, for Dotards, 
and are cut down for fuz1l fhall pay Tyths or not, and the opinion of 
the Court was, that they ſhall not ; for Tythes are payable for an 
increaſe, and not for a decreaſe; and being once privileged in regard 
of hic nature, this privilege ſhall not be loſt in regard of his decre- 


pitage. 


62. D 
Devoye brought an Action of Debt againſt Naylor upon the Sta» Empornd- 
tate of 1 & 2 P. M12. For taking of a Diſtreſs in one County, 1mg- 
and driving it into another; and the cafe was, thae three men 
diſtreined a flock of Sheep, and them impounded in feverall places, 
and ifevery of them ſhall forfeic a hundred ihillings ſeverally, or but 
all together a hundred ſhillings. The Court was divided, for the Common place. 
words of the Statute is that every perſon ſo off:nding hill forfeit to 
the party grieved fof every. offence a hundred ſhillings, and 
treble damages 3 but Walwmiſley thought that every one ſhould forteir 
a hundred ſhillings, and he put a difference between perſon and par 
ty, tor many perſons may make but one party. 


(V) By 


Fine t or Er- 
Yor 10 infe- 
rear Conrts. 


Day of pay- 
Mere. 


Y Popham chict Juſtice of England by the Statate of 28 Ed. 2. 

cap. 10. Erronzous Judgement in Loren was atortciture of their. 
Libertics,; but after that by the Statute of 1 Hex 4.cap. 15. this was 
mitigated, and was made finable ; as in Cheſter, it they give an errg. 
neous Judgement they ſhall forfeit an hundred pound 3 for theſe in- 
tcrior Couits which have peculiar Juriſditions ought to do juſtly, 
for if thete Courts ſhall not be reſtrained with penalties, Juſtice will 
ben:gle&cd-; and before the Statute of 28 E4. 3. thole of Lexdow- 


might not 1cforn Errors in Loxdoy: 


_ 


64. 

7 Ota per Doftor Amias in the Lord fovch his caſey if a Church 

A become vovyd, and a ſtranger enters a Caveat with the Regiſter 
of the Bilhup, that none be inftituted to that Church -untill hebe 
made prizy thereunto, and the Biſhop before that he have notice of 
the Caveat inttitutes an Incumbent, the Inſtitution is meerly voyd 
in the Spiritual Law; for the Regiſter ought to notifhe the Caveat to 
che Biſhop, and hisnzgligence in that ſhall not prejudice him thar* 
entered the Caveat ; and if the Biſhop have notice of the Caveat, and 
gives day to him that puts that in, and before that day he inſtitutes 


an Incumbent, this is meerly voyd ; for the entering of the Caveat is 
as a Swperſedeas in our Law. 


——— 


—— 


By, -- 
Hornton brought an Attion upon an Aſwmpft againſt Kemp, 
and declared that the Teftator was indebted to him in ten 
pound, and in conſideration that the Plaintif would giveday to the 
cfendant, being Executor;to pay that, until Aichaelmas, he aſſumed -- 
eo pay that, & in fatto dicit, that he hath given day, and yct the De- 
fendant hath not that payd : The Defendant pleaded in bar that peſt - 
predittam aſ[ſumptionem failam, and before Michaelmas, the Plaintif 
did arreft him for the ſame Debr, and demands Judgement, and up- 
on that the-Plaintif demurred. Gawdy } Wherl he hath given tohim 
day of payment, «[g, ad Michaelmas, allbcit he arrcf him before 
that time, yet if he do not receive the money befor: Michaelmas, the 
conlideration is performed. Ferer ] I deny that, for to what purpoſe 
isthe giving of day of payment untill Afichaeimas, if in the mean 
time he may ſus hinz. Popham \ 1 agree with my brothesy Gawdy,ftor | 
inſomuch that he onely forbcars the payment untill Michaelmas, and 


'W 


%y 


Ga (0471 
doth not promiſe to forbear to ſuc him, the payment is forborn if the 
money be not received. 


M —— 


66, 
Chow fucd a Prohibition againſt Fleetwood Parſon de Orrell, p,.hibition 
in Com. Linc. for that,that the ſayd Parſon libellcd in the Spiritual ; 
Court for Tyths of Agiſtments, and the now Plaintif being Defen » 
dant in the Spirituall Burt, pleaded that he had allwayes payd 
twelve pence by the year for every Milch Cow going in fach a Pa- 
ſure, and for this _—_— he had been diſcharged of payment 
of Tythcs for all Agiſtments in that land. Popham | This payment | | 
of money for Milch beafts ſhall nor diſcharge him for the payment _ rH oh 
of Tythes for other beafts, and Tythes ſhall not be payd forbcaſts fed __ Y 
for the occupatiou of the houſe ofthe owner ; but it a manfeed to _ 
ſell,there ſhall Tyths be payd for thoſe, for with the firſt people live, =” ths for 
which manure the land of which the Tythes are payd,for ſo is Fitz. ,,"F X - a 
Nat. brev.53. Q-_ to be intended. | ; 


Payment far 


or — m— 


67. 
W757 verſus Wayland in Cancellar. This queſtion aroſe , If 
A. be ſciſed upon truſt and confidence tothe uſe of B.and his N*tice of 

Heirs, and A. ſelleth the land to one that hath notice of the truſt, to #*7**+ ; 
whoſe uſe ſhall the Vendee be ſeiſed? Alſo it was moved if before the 
ſale one come to theVendee,% ſay to himytake heed how ye buy ſuch 
land ; for A. hath nothing in that but upon truſt to the uſe of B. and 
another comes to the Vendee, and ſaith to him, It is not as he is infor» 
med, for A. is ſeiſed of this land abſolutely, by which the Vendee 
buyeth the land; if this firſt Caveat given to him, #r ſ#pr4, be a ſuffi- 
cient novice of the truſt or not : And the Lord Keeper ſayd it is nor, 
for flying-reports are many times fables and nottruthz and if is 
ſhould be admitted for a ſufficient notice, then the Inheritance of c- 
very man might calily beſlandered. Cook] It was holden in Bother ,,;..,r por. 
caſc in the Starchamber, that if a wan ſayd to another , take hee gerY- : 
how you publiſh ſach a Writing, for it is forged, and notwithſtand- 
ing the party doth publiſh ir, this is a ſufficient noticeco the pub- 
liſher that the Deed was forged : And upon that the Lord Pophams ac 
the ſame time put this caſe, If one ſay to me, take heed how you en- ,,,. of Fels 
tertain or receive 4. B. for he bath committed ſuch a Felony, and I "9. 
piving no credit to thereport receive the party, where in truth he 

ad committed the Felony, now I am aceeſſary tothis Felony. To 
which the Lord Keeper anſwered, that ke would not d1aw blood up- 
on ſuch an opinion. | 

CVS) 68.1f 
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68 


R-lorvation FF a man make a Leaſe reſerving Rent to the Leſſor , if heſayno 
more, the Rent ſhall goe but to the Leſſor ; bur if itbe reſerved 
generally, and doe not ſay to whom, it ſhall goc as well tothe 

Heir of the Letlor, as to the Lefſor himſelf. Fer Cawajy. 


of Rent. 


<_— 
a. Aha 


| 69, w 

Hue 474 T was ſayd by Fell, an A of the Kings-bench, that ithath 

of as ] been adjudged in the ſame Court, that an Action upon the Statute 
of Hue and Cry againſt Inhabitants of any Hundred,will never Iyeby 
Bill, but ought to be ſucd by Writ, and the reaſon is, for that the 
Aftion is brought againſt Inhabitants, which are a multitude, and 
tor that may not be » cuſtodia Mareſcaki, as another private perſon 
may. 


— 


| 70. 

Capias after A Judgement was had inan Aion of Debt of 80 1. And the Plains 

tif had a Fieri facias, and the Sherif levyed 201. ofthe goods of 
the Defendant, and retorned that of Record, but nos conſtar by the 
Record whether the Flaintif had received the 201. or not, and the 
Plaintif took forth a Cap. ad fatisfaciend. for the whole Execution, 
being $o 1. and upon that the Defendant was Urlawed ; ,and. new lic 
brought a Writ of Error to reverſe that Uttary, which was reverſed, 
for that it did appear uponRecord that execution was made by Frers 
fac. of 201. ofthe $01. and therefore the Cap. ad ſatisfaciewd, ſhould 
have been but 601. | 


a Fiert ſaci- 
As execated 


for parcell, 


—c 


71. 
Claim of © F the Husband ſell his land by Fine, with Proclamations , and 


live five years, and after dyc, his Wite being ſole, of full age, of 
ſound memory, out of priſon, and within the four Seas, and doc 
not make any deniand, crclaim ofher Dower within five years after 
the death of her Husband, ſhe ſhall be barred. 


—_ CC 


Dower. 


| 72. 
. Feofment was made before the Statute of 27. to the uſcof a 
k Man and Woman unmarricd, and of the Heires of their two 
bocics begorten, and after they intermarried, and after marriage the 
Hutband bargained and fold all the land in fee, to one of aaef to 


Tcs » 
Ly - 
of | | s 


AFAvities n 
Tait. 


a 
effecs, and died without iſſue, and after the Seatute of 25: 

the Wife claymed the whole by Survivor as Tenant © ver pram: 
poſſibility of iſſue extint.And by the opinion of all the Court with- 
out argument ſhe can have but the Moity, becauſe the Husband and 
Wifc had Moities as Joyntenants,by reaſon of the Jo ntenancy made 
before marriage, And yet by the Court as to the iffue in tail ifany 
had beecn,he ſhall have a Formdon of the whole. 7 


A —_—— 


73» 

F Land be holden of a Subje&, and the Tenant ſells the land b 
Tine; with Proclatnations;to 7. S. in tail, the Remainder to hes —_ as 
Majeſty in fee, The Tenant in tail dyes his Ifſue within age, The ;;9? Ld 
Opinion ofthe Court was that the Iffue ſhall not be in ward to the Te 
SubjeCt if the Queen donot aſſent to her Remainder,for that the te- 
nure and ſervices are -gone and extin& by the Fee fimple to the 
Queen, which may hold of none, And ſo- the iſſue intail ſhall be in 


ward to none, 
PE or. 


th. a the as ». 


and hedeviſeth and bequeatheth to his Wife by his Teſtament the morty of all 
moity of all his goods tobe <qually divided between her and his his goods, 
Exccutors,and make his Executors, and dieth, And the Executors © 
pay the 20l. yet the Wife ſhall have the moity of the whole eſtate, 
viz.z0l.without any defalcation, ſo that the Execcutors have Aﬀers 


befides. 


ea 


7 4 
_ a man have goods to the value of x0ol.and is indebted in 201. Legacy of a 


— ſb 


7 3s | 
TN a Prohibition and the Caſe was this,the Farmor of a Parſonage —_— An 
I ſucd inhe Spicituall Gourt for Tithes of Saffron againſt a Vicar; g rh mov 


The Vicar ng that time out of memory of man, the Vicarand fren, 


his predeceffors have had- the Tithe of all Saffron growing within 

the pariſh. The Plaimtif pleaded-that the land, where the Saffron was 4 pyohibirion 
growing this year , by the ſpace of 40 yeares next before had been for the Pla niif 
town with Corn, whereof the Parſon and his promwnney have had /n the Spiritwelt 
the Tithe. And the Spirituall Court would not allow this Plea. hay uv" bis 
For which the partic prayeda Prohibition. Tanfield) The rightof : 

the Tithe commeth in queſtion between the Parſon and Vicar, 


Howbeit that the Farmor be 'made a to the _ and x that _ . 

the right of Tichcs being in queſtion between two ' pirituall men, 5#7 radi 

This Court hath no Jucigdiftion. And this yery point was adjudged _—_ 
X (V3); 36 Els,” 
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20.Eliz.inter Hart and Buſh, in this Court, that inſuch caſe the par- 
tic ſhall have a conſultation. Pophams ] The one of the parties is a 
man temporall,and ſo was it not in your caſe. Sc nota, that by the 
Spiritual! law, the Vicar ſhall have Tithes of Saffron of land new- 
ly ſown with Saffron, albeithat before the Parſon had the Tith of 
that land being ſowen with Corn. 


| 76. 
Ora, that by the courſe of the Kings-bench a man may have 
Ovyey of 4 N Oyer of the deed after imparlance , but not in the Common 
aced. place. 2. 


— 


T7 
Eckford brought an ejeftione firme againſt Parnecote, and the Caſe 
Deviſe be- upon the ſpeciall Verdi& was found to be this, That one Pary- 
fore par- _ ſons was ſciſed of certain land in 4 . and had ifſue four Daughters, 
cha viz. Barbeya, Johan, E. and Mary, and made his Will in writing, And 
by the ſame Will, he deviſed all his land in Aldworth to Barberaand 
Johan two of his daughters, and made them two his Executors, and 
2fter he purchaſed other land in Aldworth, and a firanger wasde- 
firous ro purchaſe this land ofhim newly purchaſed, And he faid 
that that land ſhould goe with the reſidue of his land to his Exccu- 
tors,as his other land ſhould go; After the ſaid Teſtator made a Co- 
dicill and cauſed it tobe annexed to his Will, But the Codicill 
was of other things,and mentioned nothing of this land , and whe- 
ther this new purchaſed land hall paſs by the Will, without new 
publication of the Will for this land, was the queſtion. Moor |I 
think that the land newly purchaſed ſhall paſs, and to provethat he 
ſaid, that the reaſon in Lrerts caſe 340. Com. for which land newly 
purchaſed ſhall not paſcz, is by reaſon that there is no manner of new 
publication, but in our caſe there is new publication, and in Tri- 
villzans calc 4 M. 143. where ceffni que wſe madea Will, Andthen 
the Statute of 27 H.$. of uſes came, now this Will was comptrou- 
tes led,burt by a new publication it may be made good, and he cited 44+ 
A _ 3-12.and 44 Af.36. Arkinſone comra.For this Will ought to be war- 
ranted by the Stature, otherwiſe it is not good, and the Statute doth 
not enable him which hath no landat the time ofthe deviſe, to de- 
viſc land, and the words of the Statute manifeſt this, which are, 
Where any perſon or perſonz having any land, holden & c. So by the 
Want of apt Cxprefs words, if he have no lands at the time of the Deviſe, he may 
words, not Devilc,as appears plainly in Brets caſe,allſo it appears that words 
out of a Will, will never make that to paſs which was -intended be- 


* LY 
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fore, and with that agrecth the Lord'Cheney his caſe, and the caſe of © 
Diwnhall and Catesby Jately adjudged, and in this cale, allbeir the 
Tettator allowed this Will after to be his Will, yet this ſhall never 
make this land newly purchaſed to paſs without expreſs publication Things nor ex- 
of this land, Clinch Juſtice ſayd , it ſeemed to him that the land ?'*c4 in the 
newly purchaſed (hall paſs; for atter that he had madehis laſt pur- be" ap on 
cuaſe, the Teſtator heard the Will read, and by thathe deviſed all publication. 
his lands in A/dworth, and then knew that the land newly purchaſed 
lay in A/dworth, and upon reading of the Will he allowed it, and ſo 
I think that the new purchaſed land ſhall paſs as well as the other, 
and that this allowance upon the reading is a new publication Gaw- 
dy Juſtice e contra |] For it I make m Will, and by that deviſeall my 
land in Dale, and after I purchaſe 5! Bu land there, and one after- 
wards ſhews me the Will, and demands of me if it ſhall be my Will, 
| and I anſwer, itſhall, Ifay that this land newly purchaſed ſhall 
not pais; and in this caſe howbeit that the reading of the Teſtament, Hearing and 
or annexing of the Codicill be a new publication, yet it doth not 4lewan irs 
manifeſt the intent to be that more ſhall} paſs by that than he intended P#%ct10n 
at the firſt ; and allſo the new reading of the Will, aud the annexing 
of the Codicill may nat properly be termed a new publication as jy1,,, ere ir 
this caſe is 3 for here was not any Controlment, and for that the n» controlment 
Will needs not any new publication, by which ic ſcemeth that with- there necdeth 
out any expreſs publication for this land newly purchaſed, this land n new publice- 
ſhall not paſs for the things which arc found to be done are but al- 5: 
lowances, and no new publications. 


oO © 
—_— 


79. 
pLo_m—_ brought a Writ of Error npon a Jogos ym in the Amendment 
Common-place, and afflignced for Error for that the Judgement 
was that the now Defendant ſhould recover xx 1. affeſſed to him per 
Jnrnec non x laafſeſled to him hic per Far.where it ought to be pey Coy. 
Telverton prayed that it might be amended, for that the Record in 
the Common-place was right, and the Misprifion which made this 
Error was inthe Clerk which certified the Record ; and the opinion 
of the Conrt was, that if it were ſo, it ſhould be amended ; and 
| therefore they ſayd they would have the Record it ſelf brought out 
of the Common-place thither to be viewed whether it were ſo or rhe Record it 
nt. Worley Clerk ] The Juſtices of the Common-place will not ſelf {þ4l/ net 
ſuffer the Record to be brought hither. Pophays } That is no new be ſent out of 
Prefident that the Record ſhall be brouvhe hither 3; forl have ſcen it *e ©5973 
done before this time : But after in truth the Juſtices of the Gom- 
I would not ſend their Record into the Kings-bench ; and 


therefore Cook the Queens Attorney prayed that it might be "_n_ 
CC *' 


XN amendment 
mn ,cont 


*$.. ' *s# - 
gement. 


TroVer. 


Denied! is 4 
Converſton. 


Keeping is an 


Adminiftration, 


C152) 
cd. Popham 7] It may not be amended, for that I have ſpoken with the' - 
[uſtices of the Common place, and they ſay, that the Record was at 
the firtt as it was certified, viz. wr. pro.” ur. and after the Record way 
c:rtified, it was amended by a Clerk without any Warrant. Cook } 
Allbeirt that it was ſo, yet und:r CorreQion it is amendable, for 
it is the miſpriflion but of a Clerk, and that ofa Letter onely, viz, 
of I. for this letter C. for the word is written Jar. ſhort, where it 
ought to have been Car, and ſo amendab!le by the Statute of 8 Hen. 
6. Curtae centra, for it is parce!l of the Judgement, and you never 
{aw the Tudgement of the Court amended, tor which it cannot be a- 
mended here. 


—— — 


79. . | ; 
Aft Executor of 7. &. brought an Ation upon the caſe of find- 
I ing and Converting ct certain goode, againſt Newman, And u 
not guilty pleaded, the Jury found this ſpeciall Verdi, viz. That 
the Teſtaror was poſlefſed of divers goods, and them loſt, and the 
Defendant found them, And knowing them to be the goods of the 
Teftator upon demand denied to deliver them, And if this deniall 
was a Converlton they prayed the diſcretion of the Court. Fenrer ] 
I think that the denial! is a Converſion; for when 1 loſe my goods, 
and they come to your hands by finding, and you deny to deliver 
them to me, I ſhall have an Attion of Treſpaſs againſt you, as 33- 
Hen. 6. is. And the very keeping 64 goods by an Exccutor ſhall be 
counted as an Adminiſtration ; and bythe ſame reaſon ,. the 
deniall here fhall be counted a Converſion. Gawdy | I am of 
the ſame opinion,for by 2 of Hem.7. If 1 deliver to you Cloth to keep, 
and you kcep it negligently, I ſhall have detinue or an Aﬀtion upon 
the caſc, at my pleaſurr,and by 2o Her.7.if a Baker contratt for Corn, 
and the party do not deliver it at the day, the party may have Debt 
oran Action of the caſe. Tanfie/d ] There was a caſc in this Court, 
30 E liz. for the finding and Converſion of a horſc. But here was 
no requeſt made by the PJaintif to deliver the horſe ; For which 
Judgement was given againſt the Plaintif. C#ria ] This is not like 


our caſc, for the requeſt and deniall makes all the wrong in this caſe. 
& Adjornatur. 


——_—— 


O, 
Limitation. Iſeman brought a Writ of Error againſt Ba/dwin,, upona 


Judgewent given in Treſpaſs in the Common place upon 
aſpcciall Verdi@, which was, that Baldwin was ſciſed of 2 
Acres of Land, and made his Will, and by the ſame deviſcd hisſaid 


Land 


(4 
Land co Hewry his youngeſt Sonne © when he ſhould accompliſh the 
age of 24 years, upon Condition, that he ſhould pay 20. l.tothe 
Daughter of the Deviſor; And if he ſhall happen to dye before bis 
age of 24 years, then he willed that Richard his eldeſt Sonne ſhall 
have the (ame LO Condition, that he ſhould pay to the faid 
Daughter 20. 1. And he willed farther by the aid Will, that if both 
his Sonnes failed of payment of the ſaid'20. 1. co his Daughter , that 
the ſaid Land ſhould remain to his Daughter. And after this Devi- 
for died, and Hezry his yowuger Son entred after the age of 24 years, 
and did not pay the ſaid 20. 1, to the Daughter ,/ and Richars the el- 
deſt Son did enter upon him z and whether his [entry were lawfull 
or not was the queſtion. Cook. Attorney ſaid, it was a' meer Limira- 
tion, and no Condition, and by conſequence the entry ofthe eldeſt 
Sonne is not lawfull, and to prove that he cited a Caſe which he 
faid was in Juſtice Da/liſony reports 9 Eliz. where a man deviſed 
Land to his youngeſt Son, upon Condition of payment of a certain 
ſum of —_— to his Daughter, as our-caſce is, Thic Remainder over 
toanother of his youngeſt Sonns, and the firſt Deviſee entred , and 
did not pay the money 3 and he in Remainder took advantage of 
that, and ſo in our calc, by the Deviſe Richerd is to have nothing, 
it Hem y the youngeſt Son did not die before 24. yearcs, and the intent 
of the Devifor appears that his Daughtcr ſhall havethe Land for 
mn payment of the money; And therefore if the Heir enter for 
the Condition broken he deſtroies the whole intent of the Deviſor, 
And therefore the entry of the cldeft Son is not lawfull. Gedfery ] I 
think it is a meer Condition, for fo are the words. And then whe n 
the word ſubſequent, limit a Remainder to the Daughter for defaule 
of pom that is not good, and he denycd the cale cited out of 
Juitice Dalliſos, for he ſaid he was dead longbefore An. 9 Eliz. 
Gawdy | I take the caſe of 29 He. 8. 33. to be a Limitation,and no 
Condition, for there a man deviſed to he Prior. and Covent of St. 
Bartholomewes,1t4 quod reddant decans & capitulo ſaniti Pauli 16. 1. per 
An. Andif they failed of paiment, that their cſtate ſhould ceaſe, and 
that the Land ſhould Remain to the faid Deap and _—— cheir 

Succeilors. And. it ſeemeth _ there ," that the Dean: and Chapterfor 
"0 payment ſhall not enter; But I think the contrary , and Ithink 


in chis calc it is a Limitation and no Condition. Fewer ] If I make 
a Leaſe for life upon Condition, with Remainder over, may my Heir ,, 1... 
enter for the Condition broken? Godfry JYes Sir. Fenner } Nay tru» myy be created 
ly, for then he ſhall defeat the Remainder, which is well limited by one deed. 


by me before, the which I may not do,. andthis is the reaſon; If I 
make a Leaſc for life upon Condition, and after grant the Reverſion 
over, that before the eſtate the Condition was gone, for that, if 1 re- 


eter I (hall defcat my own groubfayey ]Per 29. Af.1f a man deviſe 
| (X) to 


( 154.) 


to one upon Condition;that ifhe (ball be a Chaplin;to remain over ts. 
a Corporation, and the Tenant was made Chaplin,by whick the Heit 

entred, and an Afliſe was adjudged maintainable againſt him, for his 

entry was nct lawfull. Clinch The intent of the _— 

that for defau)t ef payment , the Daughter ſhall havethe Lan " 
therefore the Sonne ſhall not enter. And Wilcocks calc. inthis Court, 

was, thata man ſciſed of a Copybold in the nature} of Burrough- 
Engliſh, ſurrendred that to the ute of his Will, and by his Will de. 

viſcd the Land to his eldeſt Sonne, upon Condition that he ſhould 

pay to the youngeſt Sonne x. 1. And after for non payment the young- 

eſt Sonne/cntred, and his entry was adjudged lawtull. Gawdy ] Wee 

three are agreed, that it is a Limitation and no Condition, by which 

the firſt Judgement was reverſed. 


31, | 

Aſſumpſit Yue of Lincoles Inne jbrought an Aſumpſt againſt Widow Hide 
of the refta- Þ as Exccutrix of her Husband, and declared, that the Teſtatorgin 
For, - Conſideration that: the Plaintif had leaſed to him certain Copy- 
 hold-land, he affumed to pay to him 100. 1. And the Defendant de- 
murred in Law, for thas the Aion is not maintainable againſt 
any Executor upon an Aſſumption ofthe Teſtater. Popham J For the 
Contrariety of opinion in this Caſe between the Judges of che Com: 
mon-placc and us, we will make it an Exchequer-Chamber caſe, and 

ſo try the Law. ; 


Eon ys —— 


——_— 


82, 
Prohibition Ne Jackion proged a Prohibition,and ſhewed for his Caufe,tha 
for 4 Pay- the Parſonſucd him in the ſpirituall Court for tithes, And howt 
ſons leaſe, the: Statute of 13 El.cap. 20.Gc.That if any Parſon make a Leafe for 
years of his Parfonage, and abſent himſelf by the ſpace of $0 daics, 
that the Leaſe ſhall be void, And the Parſon ſhall forfeie the profits 
. of his benefice for ayeag, and the Statute of 14 Eliz." cap. 11, &c: 
Thas all bonds and Covenants for ſuffering/ 6r permiting 
any Parſon to enjoy any Benefice, . or to take any Benefice, or 
to take the profits and fruits thereof ſhall be adjudged-of ſuch force 
and Validizy, as Leaſes made by the ſame perſons of benefices and not 
atherwiſe, and after the Statute of 1$ Els. cap. 17. Fe. appoints, 
that. the Ordinary after complatnt made, and fnvtticy given againſt 
any ſuch incumbent, whereby he ought or ſhall loſe one years profits 
ofthis Benefice, (hall grant Sequeſtration to one of the inhabitants of 
the fame Pariſh, as he ſhall think meet; And upon default thereinby 
the Ocdinary, that it 0m2y and ſhall be - lawfy I to every Parifhoner 


where 


(155) 


where the Benehe? is, to retein, and keep his or their tithes, and 
likewiſe for the Church»wardens to enter and take the profits of the 
Glebe lands, and other Rents and duriesefcvery ſuch Benclice; to be 
imploycd tothe uſe of the poor, and he ſhewed how that the Par- 
ſon made a Covenant and a Bond, that he Fould permit 7. S. 


20 take the profits of his Benefice fora year , And whether this - 


were ſuchiavLeaſe, for which the Parſon ought te forfeit the pro- 
fits, ut ſ#per, ke prayed the opinion of the Court, and it ſeemed to 
them it 1s not; the reaſon ſeerncth tobe, becauſe he doth nor aver 
him to be abſent above $0 daics in the ſame year. 


—— _— — —_— 


| 83. | 
r Paphans ] If a man find my horſe, and after ride him, and then 
Pactivers the horſe unto me, and 1 bring an Aion of Trover for 
the Converliion, It is no plea that yau have delivered the horſe 
to me before the Aion brought , for you ought to anſwer tot 


Coaverſion. F 


_ 


DC O—— 


D——— 


84. | 

Com brought an «{xmpfi: againſt D. K. and declared that 
where I. S. was indebted to him in 641. The Defendant in con- 
fidcration that the Plaintif would abate 10l. parcel of the faid 
Debt,and alſo wou!d give day to the ſaid 7. S.untill Michachuas then 
next following for payment of the ſaid 5 4 1. reſidue, 'That the next 
day after ſhe the ſaid Defendant wou come bound to the now 
Party for the payment of the ſaid 54-1-at the ſaid Feaft of It. Aichae!, 
- andthe Plaintiff wwfafto faith, that ke hath abated 10. |; parcell of the 
ſaid 64.1. apd yet the Defendant did nct become bounden for the 
Pug of the ſaid 54. 1. refiduc, per quod aftio accrevir. The De- 
endant pleaded in Barre, That after the ſaid day given, and before 
Michaelmas, HE 'tali die, the Planitiff centred a plaint in London, 
forthe Debt aforeſaid of 64. 1. and then cauſed the ſaid 7.S. to be 
arreſted, and demanded judgemen attio. Tanfield ] The Declarati- 

on is ſufficient, for you 
part of the debt, but you have not ſhewed how that was defaulked, 
and therefore not gaod, for we may take iffue upon that if we will; 
and ifa man bebound in an Obligation, to dif me of certaine 
rent, it is no plea for him to ſay, that he hath me di , Withour 
ſhewing how; for that, that 1 may take iſſue upon thas. Atſo'to the 
ſecond matter, the Plaintiff ought not onely to give' day of payment, 
but alſo to forbeart to moleſt 7. $. WE e day be em God ro 

| 2) 


Converſion. 


Abatement 
of debt. 


©. 


—_ 
the dey given 
ve delared, that you have | abared f1r29m%w, 


(156) 
the contrary, And as to the firſt poiut it ſeemeth, that the difc 
ought to be upon the entring into bond ; for, if a man make a Con- 

Bond for Pat- tat for 10. 1. and after enter into bond for 5 1. parcell of thay, 

= Ja" allthe Contratt is gone, as appears per 3+ H..4. And as to the ſecond 

: point, I think the promiſe is broken by the Defendant, for that he 
did not enter into Bond the next day after the aſſumption madg, 
Gawdie | I doubt whether the Declaration be good: or not ;: for, jr 
ſeems to me that the Plaintiff ought to ſhew how he hath defaulked 
the 10.1. part of the 64.1. for, it may not be intended a defaulking 
in-Law, but of a defaulking indeed, and for that it is not like the 
cafe cited in 3. H. 4. But the Plaintiff ought to doc an AR him- 
ſel'c, And 17. Eliz. A man was bound to allow, ratifie, and confirm a 
term for yeers, And itis no Plea to ſay that he hath that confirmed, 
But he ought to ſhew how, becauſe every Confirmation muſt be by 
Decd:; but if the Declaration were good, then perchance the Barre 
would not be good : And howbcit that Mr. Attorney. hath ſaid, 
that there is a breach for not entring into Bond, - yet the Plaintiff 

Furry diſcharge AY BOL ſac, if he have not performed his promiſe. Fenner ] It will 

to be by w ky be hard to make the Declaration good; for, when one promifſerh 

ting. © to defaulkhis debt, this ſhall be intendeda lawfull diſcharge, which 
cannot be otherwiſe than by writing, and per 20. E. 3. Accomp. 

For the intent Tf a man be. bound to acknowledge a Statute, and he doth acknow- 

muſt alſo I*©£ Jedge the ſame, but yer keeps the ſame in+ his/. own. hands, 

performe®s. this is no performance. And as to-the ſecond point, when one 
promiſeth, in confideration of one thing to doe another , there 
—_ to be performance of the firſt, as if a man be bound to 
Diſturbance of make anew Pale, as 9. Faw. 4. 20. & 15. Ed. 4. 2. 3. is, having 
the conſuderati- ghe old pale for his labour, there if the 01d pale be taken+from 
_ him, he is not bound to make the new palc. Popham 7 | am of the 


ſame opinion. 


Mt 


| 8s, 
Amy fic in | Þ rom brought an Aftionupon the caſe againſt Adams, and de- 
conſider ati- clared that whereas 1. S. was indebted: to the ſaid Adaws in 
enthat a - 60.1. forwhich the ſaid Adams arreſted the ſaid I. S. and the ſaid 
man will Dixon was b. itfor the ſaid .S.in the ſaidſuir, and the ſaid Adam: ro 
voluntarity covercd inthe faid{ſuit, and after ſued forth a Scire facixs againſt the 
do that att faid Dixon being bail, wherupon the ſaid Adams,in confideration tht 
mbichether=the ſaid .Drxex would pay him the 60. 1. the ſaid Aden afſumed: to 
wiſe he alligne over unto him the ſaid firſt Obligation; in' which the {aid 
ſhould hate 1.S. was bound unto him, and upon which the firſt a&ion was 
been com- -brought, and the judgement thereupon had, and the Plaintiff dixit m 
pelled ro doe. fatto that he had paid the 60. 1.to the Defendant, Sed j redifins defend. 


promiſſionem, 


(157) 
omiſſionem &, aſſumptionem ſnas minime curans, hath not afſivned 
th to the Plantiff the ſaid Obligation and Judgement, hay. a. 
accrevit, and Judgement was given for the Plaintiff, for the confide- 

ration was holden good. TR* 0 


 — _ 4 — <— 


86, 
Oſſe w—_ an Ejeft:one firme _—_ Thomas Ardwick,and the 
R caſe was ſuch, that one Norwood was ſciſcd in fee, and leaſed 
to one Nicholas Ardwick, and his Affignes for his own life, and for 
the lives of Thomas, Andrew, and John Ardwick, and after Nerweed 
the Leſſor leaſed the Reverſion to Reſſethe now Plaintif for 21 years, 
and after Nicholas Ardwick/ made a leaſe of the ſame land to Thomas 
Ardwick to hold at will,and dyed; and ifthe eſtate of The.was deter- 
mined by the death'of Nich.was the queſtion. Johuſor) There are two 
oints in the caſe ; the firſt, if by this word Aſhgnee an Occupant ſhall 
00 the land, and I think he ſhall 'not : And the ſeco point is 
whena leaſe is made to one, and his Aſſignees, fer his own life, and 
the lives of two others, if now his own life confound the other two 
lives, for that that it is greater to the Leſſee than the other two lives, 
and he ſaid the Leſſee hath no eſtate but for his own life, and when 
he dyed the ftate is determined ; and to prove that he cited the 0- 
pinion of Knightley in 28 Her. 8. 10. Where he ſaith if a leaſe be 
made ta one pmr anter vie, without Impeachment of Waſt, the re- 
mainder to bimfor his own life, that now he is puniſhable of Waſft, 
for that, that when the remainder is limited unto him for his own 
life, this drowneth the cſtate pwr awter vie, which was in him before. 
And by 3 Edw. 3. If a leaſe be made to two fortheir lives without 
dye, now his heir fhall have Waſt againſt the - Survivor. - A 
T'have heard that this was the caſe of the Lord Abwrgavency for a 
houſe in Warwick lane. 'Cook © comra Andthecaſe is no more btic 


Limitation, 


Waſt againff the 


ſurviving 


- impeachment of Waſt, and one of theni purchaſe the Fee —_— Joyntengar: 


that a leaſe is made ro one and his Aﬀignes for his ewn life, and for þ,,,,indy for 


the 1'ves of two others; and I thfak that all may ftand together; for yeers t the 


te- 


a'man may have an cftatefor his ownlife, the remainder for yeares, nan: for life. 


and both may ftand zogether in him ſaw! & ſemel!; for that, that al- 
beit that .. Leſſee may not have that during his own life, yet he 
may diſpo ;at, and by that means ſhall have the benefit, and fo 
in this caſe, and allo an eſtate pry avter vie ſhall be in eſſe inthe 
Leſſee for the bencfit of the Occiipant, #hd the inconvenientics ſhall | 
b: excceding -many in this caſe, if the'eftate doth not endure for ll 
their lifes, A the Statute of 32 H. 8. inableth Tenant in tay} romake 
leaſes for 3 lives or 21 years, and _— Tenants in tay] make: ſuch 
leaſes as theſe be, and for that the generality of the caſe ought grey 
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ly toberegarded; and there: was a caſc adjudged in the Cemmga 

be Rn Chambers and Goſtock,, where a leaſe was made totwo 

Chinberre 1... tor their lives, and the lite of a ſtranger, and one of the Leſſees 

gainſt Gojtoch dyed, and the Survivor grantcd the land far his life, and the life of 

the ſtranger, and ir gas no fortcitarez and allſo it was Burdel; caſe 

Burdels caſe, - 55 the Common=place; 32 Etiz. where a leafe was to him-fr 

his owa life, and the lives of two others, and a good lcaſe for all 

Occupant, cheir lives: And forthe point of the Occupant there is no queſtion 

but that the ſtate of him that firſt enters is better than the ſtate of 

him that enters under the ſtate of the Leſſor. Gaway. } The caſes pur 
by Mr. Jebsſ#z arc not like to the caſe in queſtions and I will 

The peat? e- them ; for here the greater eſtate precedeth the leſſer ; I hold 

flue Preceding thata leaſe made to one for hislite, the remainder to him for ano- 

_—_ life, is good, for he may it grant over; _ and ſo 1 think in this 


442 \þ calc, that ſolong as any of the lives remain living , that the eſtate 
remains. Fenzxer }] I am of the ſame opinion , for I thiak that the 
ſtate pur awter vies is inthe party to diipole at his pleaſure ; ſa Judg- 
ment was given for the Defendant. | 

07. 
Viſuc. eArading brought an Attion of Trover of goods againſt Shes 


L 1-4», anddeclared of a Trover at D. in: the County of Haw, 
The Defendane pleaded that he bought the goods of one 1. S. at 
Roifloxy in the County of Hertford in open Market, and demanded 
Judgement ; The Plaintif replied that the Defendant bought the 
lame goods of the ſaid 7. S.atD. aforclaid in the County of Hes- 
tengtox by fraud and Covin, And after bought them again at Ro:fon, 
as th: Defendant ſuppoſeth; the Defendant rejoines, that ' he t 
the ſame goods bens fide at Ror1ſton, Abſq; hoc that he bought them | 
fraud, aprd D. in Con. Hunt, Glayvile pleaded in arreſt of .Judge-, 
ment, that the Viſne ought to be of both Counties. Gawdy ſeemeth to 
agrec, but for that that Clincb and Fenner heldyſtrongly that the Viſne 
waswcll awardcdiin one of the Countics, therefore Gawdy gaye 
Judgement for the Plaintit, for by this ſpeciall Traverſe the buying 
at Roiſtox ſhall not come in queſtion 


—— 


83, 

Pr” being High-Sherif, brought Debt upon an Obligation 
againſt his under-Sherif ; and the Condition was to perform 

all Covenants ina pair of Indentures conteined,, and one Covenant 
was, thatthe under-ſherif ſhall keepall the Priſoners committed to 
him, untill they be delivered by the Law, and allſo to fave Mr. Pay- 


ton 


Keep barw- 
leſs 


( 158) 
te harmleſs of all eſcapes made by the ſaid Priſoners. And the De 
fendant pleaded performance of all Covenants. Godfry 7 The Plea is 
not good, for one part is inthe Affirmative,and the other in the Ne 

ative. By which the Defendant ought toplead that the Plaintif now 
ir damnficatus, and ſo was the opinion of the Gourt ; by which 
day was given tothe Defendant to amend his plea, 


_— _—_ 
4 


39. | 
Man brought an A&ion of Treſpaſs, for entring into an houſe, 

A :nd breaking of his cloſe in Dale; The Defſendaut ſaid, that the Variance 
faid houſe and cloſe in which the Trefpaſs is” fuppoſtd tobe done, between the 
conteins twenty Acres,and is,& at the time of the Treſpaſs ſuppoſed, declaration 
was his 7 rechold. And the A replyed, quod Hbocus C clanſa - the new 
in "quo ſupponitur tranſgreſſio , ef unum meſſnaginm , and makes aſſignment 
kim iTitleco it. To | 4 0H Defendant pleaded won Cul. And it or thetitle 
was ſound for the Plaineif, and for that that the Plaintifby his Re- of che Plaix- 
plication made to him Title but to a mefſuage, and doth not main« ;*f. 
tain his Declaration which was for the meſſuage 'and the cloſe ; 
therefore it was awarded quod gquerens nihil capiat per Billam, ſed que- 

re, if this do not amonut to a diſcontinuance of the cloſe onely, 


and ſo helped by the VerdiQt. 


— 


. 


hn ee 


| 90. 

Eon Allen brought a Writ of Debt againſt W:!lie Abraham , 
upon an Obligation bearing date in Oftober. The Condition, Coun: er- 

was, that whereas the ſayd Themas Allen, at the requeſt ofthe above $,,4 for an 
bounden W4llians , Randeth bound together with the ſayd Obligation 
Hiliaw unto one 7. S. in an Obligation for the true paymentof 11. 1. allready for 
the 15. day of May (the which May was before the date of the ſayd fe;;eq. 
Obligation whereof the Aion is brought ) if the ſaid #7 4. doſavye 
and keep harmleſs the fayd T. A. of a from the ſaid Obligation, 
that then , &'c. The Defendant pleaded payment ſeenndum formans &* 
efeflum conditienispredifte , and upon this Plea the Plaintifdemwir-- 
red in Law, and Judgement given for the Plaintif, for the Defendant ' 


ought to plead now dansnificatue. 


— "Rt 
v2 4 —_— 
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P : QI, A = aa) A . ' 
H Untley breught a Writ of Accompt againk Griffith, and the caſe Account. 
was, that one deviſed a certain ſum of money to a Feme covert, baron & Feme 
- And the Husband and Wife made a Letter of Attorney to the Deftn- 


dantto- receive the ſame money of the Executor, who did reecive it 
AC= 


(160) 
accordingly to-the uſe of the woman, And the Husband and Wife 
both dye, and\ the Adminiſtrator of the Womans Husband bringy 
this Action. Tayfei/d argued that the AGion isnot maintainable. 
for when the Legacy wasdeviſed tothe woman, the Husband and 
Wife ought co joyn in the Action, and it the Wife d 'c, th: 'Huband 
hath no remedy. And when the Husband and the Wife make ae 
ter of Attorney to receive the money, this principally is to beſayd 
the aXof the woman, andthe Hueband: Joynerh wreh-trer 
conformity, and for that it appears in 19 Eliz. 354. if Baron and 
Feme levy a Fine of the Wives land, and the Wite onely declares the 
uſe of the Fine, it is good ; and by 16 Ed. 4. 8. If a man be a Recei- 
ver to a woman folc, which afterwards takes a Husband, and he and 
his Wife affign Auditors to the Receiver, they both ſhall joyn in an 
Action of Debt for the Arrerages. Alta 6 contra, and ſayd that the 
concourſe of all our Books arc, that when money is delivered to de- 
Letter of At- Jiver over to anotÞcr, that other ſhall have an AQion of Accompr, 
my {3 15e  allbeitthar before ' thattime he had not any property; And 6 Ed,z, 
_ ye a: 4 1, that proveth. Gawdy | It ſeems to me the Aion is well br 
Feme ſole, for the matter whereupon you ſtand is the Letter of Attorney, and 
For by the en- I ſay if the Husband Tole had made the Letter of Attorney , it had 
termartage the been well cnough ; and when the money is received to the uſe of the 
duty became the Ausband and the Wife, now by that the Husband hath intereſt, Pop- 
—_— 1f *© ham |lam of theſame opinion ; for if Debt be due to a woman 
gre life o "ſole upon an Obligation , and after ſhe rake «n Hnsband, and-rhe- 
the La Husband ſole makes a Letter of Attorney to Fl S. to receive that, 
be did by the and F.S. receives the ſame, now the Husband ſole ſhall have an ac» 
receipt of his compe againſt F. S. Ferney accord. ſo Judgement was given forthe 
BaY'y. Plaintsf. ” 


+ Y 
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; O 2, 
Verdift in a He Lady Greſham brought a Scire facias upon a Recogniſance a- 
Scire fac. gainſt William Manas terr. Tenant. The Detendant pleaded in 


«pon Recog- abatement of the Writ, that one Bedmg fi-ld was ſeiled in Fee of three | 
niſance. Acres of land not namcd, Judgement, f exec#t. &c. Andthe iſſue 
was if the aforeſaid three Acres of Jand were the land of the afore- 

ſaid Bedingfeild or not, and the Jury found that B. and F. S. were 

—-_ nants of the ſaid three Acres, and whether this Verdi hath 

Whether Jojn - found for the Phaintif or Defendant was the queſtion. Gawdy I thiok - 
renency ſhal be it may never be ſaid the Land of Bedngfie!d onelyJAnd to prove that 
ſajd « Seifin. . he vouched 28 Hep. $. Dyer 32. in debt for Rent, the Plaintif decla- 
red ofa demiie of 26 Acres rendring the ſaid Rent; The Defendant 
pleaded that the Plaintif demiſed to him 26 Acres,and 4 Acres more, 
without that that he demiſed the twenty Acres 0n:ly, And the Jury | 


”- - 
. 
% 
_ 
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found that he Leaſed but 22 Acres, and there that way good 
Pctendant hath confeſſed a demile of 26 Acres , Ray ga 17s 
dit ſhould have been, that the 4 Acres #/trs were not demiled : and 
allſo he faid, when two men made a Feoffment,the Feotkee ſhall be in 
by both , the which isa ſtrong proof, tharthe one ſole isnotſeiſed. 
Fenner | According to the matter in queſtion, I think it is found for 
the Plaintif, for the prerence of the Defendant is, to have a compa» 
nion, againſt whom the Scire facias ſhall be as well brought as a- 
gainſt himſelf. And in 46. Eaw. 3, That incaſ# proviſo, if iflue be 
taken upon an Alienation inFee, end the Jury tind an Aliena- Forfeiture b, 
tion pro Termino vite, this is a Verdi good enough, and the Plain- 4ienation. 
tif ſhall recover, for the Alicnation to the Defendants Inheritance 
is the queſtion. And whether itbe in Fee or for lite, it is but form, 
and ſo in this caſe. Popham] by pleading of the truth the Defendant 
mighthavebcen holpen, but not as he hath pleaded here ; as if one 
plead his Freehold, and another ſay his Frechold abfq, hos that is = 
is the Frechold of the Plaintif, and-upon that, they are at 
iſſue, And the Verdi& finds that the Plaintif and Defendant arc 
Tenants in Common, Now this. VerdiCt is found for the Plaincit ; 
for he that makes the firſt lie ſhall be triced, and this was the Defen- 
dant. Fenner ]In thiscaſe , one Tenant may not have an Aion a- 
gainſt an other, and it was agreed in this caſe, if there are two Join- ,jcuou, 
tenants, and the one make a Statute, and after joines with his com- make « fta- 
anion in a Feoffment of that Land, now'the moity ofthe Land may tute. 
e extended .uponthis Statute. Godfry j When it appears unto the 
Court, that there is another againſt whom the extent ſhall be, then 
the Plaintifhis Writ ſhall abatc. Gawdy ] No truly,for by 44 Eaw.z, if 
a Wric of Dower be brgught againſt the iflae in tail which is remie- 
ed, and the Defendant plead we wnques ſeif que Dower, and the Ver- 
di& find theremitrer, yet the Plaincif ſhall bavethe Judgement, for 
the Tenant if he will have advantage of that ought to plead it, 
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| 923, | | % 
He Parſou of Rameſey ilued in the pirienal Court for Tithes of P —_— 
Af] P,and a Prohibition was awarded. And Fenner ſaid that it for Aſe 
was adjudged before that time that Aſp ſhould not pay Tithes, 
andalſo it was agrecd if a mancut trees tor Housboot, . Hedgboor, Ns Tithes for 
Ploughboot,Cartboot,and Fireboot, Tithes ſhall notbe paid otthem. Jo 


— 


Ce OR _ 


94+ 
Nee per Fenner Juſtice, that an Aion of accompt ſhall be main- FORTY 


tainable againit a ſervant, but not againſt an Appreaticc. - }. : 
g [agt, OY) g pPren Ml, 
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9 Je 
| Ome was indidcd for that he had ſpoken againft the book of 
16h prayer. Telverton | The Inditment as it appears is ta- 


endi!tmert. ken betore the Lord Anderſon and Baron Gent, | ryan of 'the 


Gaol delivery, and hath not (hewed- that they arc Juſtices of Oyer 
and Terminer,ec de Aſſize,as the Statute appointeth , and for that 
it is void, Alſo the Indidtment 1s qued recuſavit ws communi precats-. 
one et Adaniniſtrare ſacramexta, and doth not ſay appointed by the 
>dok of common -prayer,, alſo the Detendant -was twiſe indicted, 
andaipon the f:cond Inditment the: Judgement' was given: before 
the faid:Juſticcs,that he ſhould be deprived of his Benefice, and thisis 
a Spirituall at, the which the Temporall Judges have. not «co deal 
withal). Fenrer JI doubt whether they may give Judgment of de» 
privation, albeit the Statute fay that the Oifendor ſhalbbe depri- 
ved ip[% fatFo;no more than the Statute of 5. E4.6. which faith thax 
for the fiiking in the Church the Offender ſhall be excommunis 
cated ipfo fatto. Alſo it doth not appear whether the Defendantbe 
Curate of the pariſh where he retuted to ſay divine ſervice ornet, 
and if he be not, then his cefuſall is not puniſhable by the Statace, © 


Ou ———————_— 


— — 


D:, e1/n Hi + Attorney generall demanded this queſtion of the Court, 


Qualificati- 


if there be Ditſeiſor and Difleifee, and during the Difſciſin, the 
Diſſciſce when he hath nothing but a right,levies a Finetoa 
It by this Fine the right of the Difſeiſee be gore, and: if the Ditſei» 
ſor ſhall take adyantage of that. Popham and Ggway ] Nay truly. - -/ 


—_ = 
— 


Y. » wi 

—— brought an .eeftione_ficme againſt Prince, and upon the 
ſpeciall Verdi& Mr. Frawncis Moor arguing for the Plaintif * 

did obſerve three points in the cafe,, The firlt was, when a* Chaplin 
which is bendficed: above the valueof 81. is admitted and- inftiruted 
into another benefice;and before indution gets a qualification, and 
after is indufted, If now the benefce which he had firſt, be void, for 
thatzthat-the qualification comes berween the Admiſſion and the in- 

dufion.” The ſecond*point is, when the diſpenſation 'igentred in 

the Chancery in a paperbook, and not enrolled in parchment, .If 

this be a ſufticient enrollment, for that that the ufnall manner of in- 

rollments is in parchment. And the third point was, when a Parſon 


z point odjid- is inhibited by the Arch-Biſhop that heſhall not incernieddle with 


the, Benrfice, by meznes whereof the Parſon is abſeatby the or of 
pay  bexe! 


( 163} 
Ixxx dates, If ſich ablence ſhall-make a leaſe madeby the. Parfon 
void. And asto the laſt point all the ;Judges/agreed, that luch abſence. 
doth not make the Teaſe void: For it muſt bea! voluntary ablence, 
for-fuch an abſence the Statute doth intend, and:this abſence is by 
reaſon of an inhibition.. And the cafe wasargyed for the. other fide 
by Mr.Creekybut 1 could -notthear him, and! the next Term it was ar- 
gud again by Mr.Taxfield tor the Plaineify and lie faidichat the prin- 
cipall point of the.caſe is whether the firſt henefice be vgidgtulumuch 
that the incumbent _hath gotten a qualification b:fore- indudtion 
into the ſecond benefice;And I think t fir. is void, for the. intenc 
of the Statute was that the cure might be we 11-ferved, and that poor 
people might bewell relieved; And as no man may ſcrve two ma- 
fters, fo no*man may ſerve ewo- Cures, andbefore induttion the 
Church js full, aud the Parſon hath Caran Arimarnm, and is refor 
Ecclefie before induftion; and it argift be made to ſuch a Parlon, be» 
fore induCtion, it is.'/good ; and ſo if he alien. by conſent of 
the Patron and Ordinary it is good. And if the grantce of the next 
Preſentation preſent a Clerk that is adwitied. and inftituced, and 
dycs' before indu@ion, yet the graunt of the grantec is executed, 
and he ſhall not preſent again. And ſo it was adjudged in Colſi/ls 
caſe M, 10. & 17. Eliz. Rot. 4. And the wordes of the Statute of 22. 


Parſon before 
Indattion, 


Preſert1'i9n ex- 
cuted before in- 


duttion. 


Colchils caſe 
death of the 


H.8.cap. 13. are,that every Dutcheſs, Marqueſs, Counteſs, and Baro- preſentee before 
neſs, being Widowes, may have two Chaplins , whereot every one inda2ion. 


of them may purchaſe licence or diſpeniation to receive have ang 
keeptwo benefrces, with care of Souls, And before induction he re- 
cepit, habait & cuſtedivit two benefices,and then he was not qualli- 
hed,So the firſt was void; and as to the point ofthe enro!lment it is 
clear, there ought to be a parchment roll, for that was-zthe meaning 
of the law, and not 'to make an entry in the paper bdok. - Lawton con- 
tra;for all thebody of the aft of 22. H. 8. cxtendeth ro the poltclion 
of the benefice,and the Proviſo ought to be conſtrued acccording 
to the body of the a&,and before indu&ion' he doth not offend. the 
law, and therefore the diſpenſation: which 'comes before the indy- 
ion comes in good time, forifthe Kings Tenanttmakea Feoftment, 
and Letter of Attorney to make Livery and ſcizin, this/is no offence, 
for if he after purchaſe a Licence of Altenation, and then Livery and 
ſcilin is made, this Licence is good. Gaway ] Before induction the 
firſt Benefice is not void. And yen ſhall find 2 & 3-Mar.. 130.that 
Ifue was taken upon the induftion;but a: Gommon perſon may pot 


a foint, 


Licence of © 
alienation. 


change his preſentment after admiſſion and before induftion, and Plenary 4- 
Plenarty is a good plea againſt a Common perſon inſuch a calc; But grinft « com 
yot before indutione he is not a full Parſon to all intepts, for a grant 7* perſn. 


of an Annuity before induCtion is no good,Com.526.for the inducti- 
on makes it notorions that he is Parſon 4 then when he afcer his ad- 


CY 2) million | 
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The Commence- Miſſion gets a qualification, it ſeems to me that the qualification ſhaft 


ment of the 
Jau't. 


Death or depar- 
. ture after qua- 
lification and 
taking another 


benefrce, 


No laps for 
Want 0j IR - 


duHjion. 


No taking of 
fruts before 


indaYion. 


not help him : for the Commencement of the fault was before the 
qualification , andthe InduCtion afcer relates to the admiffion,and 
to prove that he cited 1 Mar. 99g. where a man bought beaſts ont of 
the Market, and gaves5.f.to have ele&ion to have the refuſall in the 
Market the next day, and in the Market he.agreed to have the beaſts, 
and paid Toll , and holden clearly that this ſhall relate tothe con« 
tract out of the Market ( ſo in this cafe ) Allfo here the words are, 
ſhall take, receive, and have ( after qualification ) two Benefices, 
And before the induttion he takes the benefices,in this caſe, for before 
the indution, and at the time of admiſſion , the Ordinary ſaid to 
him, Accipe curam tuam © meam. And ifa Parſon be once qualifi- 
ed, and after take a ſecond Benefice, and then his Maſter dies, yet his 
qualification remaines, ſo is it if he 'depart from the ſervice of his 
Maſter. Then for the ſecond point for the enrollment, -it ſeemeth it 
is good, for that it hath been allwaies ſo uſed, For the Statute which 
ſatih, a man arraigned of Treaſon ſhall be tried by people of like 
condition; yet if an Eſquirebe arraigned of Treaſon , he ſhall be 
tried by people of meaner condition, as appears by 1 Mar. 99. for 
that it hath been allwaies pnt in ure, and therefore ſhall be intended + 
that ic was the meaning ot t1e Law. Fexner Comtra] For before in» 
du&ion the Incumbent hath no intereſt inthe Parſonage, and the Pa- 
riſhoners have no notice of him, and he may not ſerve the Cure be- 
fore InduCtion, and then it our Law do not repute him Parſon, then 
rhe Statutc doth not intend to make the firſt Benefice void , before 
that he is full Parſon in another Benefice. Allfo this word (have ) 
in the Statnte, is a word Pofſcffory, and ought to be full to allen- 
rents. Pophams ] I think the diſpenſation will not help ,, for by the 
Admiſſion as to the Cure of ſouls he is a full Parſon, and allo ſacha 
Parſon is a ſufficient Parſon as to the Patron, and to deveſt the inte- 
re into the Parſon Allſo heis a full Parſon astoa ſtranger, for 
if7 years incurr between the Admiſſion and inſtitution before In- 
dufjon, no Laps ſhall acrew ; But asto the matter of the poſſeſſion 
and fruits of the Benefice, he is not Parſon before Indution. And-if 
the Law no nct make the firſt Benefice void inſuch a caſe.,-rhen one 
Parſon may retain 20 Benetices together, for firſt he may be admitted 
mto 0ne,& before Induction into that,admicted into another, & ſc in 
infinitums, the which was never the meaning of the makers of the Law, 
and if before the Statute of 21 Hry. $. a ntan' had taken two Beneh- 

ces, that had not been good without a perinde valere inthe 1} piricuall 


MAanting Cha- Law, and the meaning of the Law was, to help one that was a Chap- 


t, ith. . 


N 

. 

", 
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lin to Noble men, and notfuch which arc hunting Chaplins whic 
hunt after Beneficee. 


Then to the ſecong matter, I think the enrollment is goods: = 


id ” 
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but an offence in the Clerk which is finable , and not inthe par- 
ey, for the party may not procurethe Clerk to make hls entry 
in an another courſe than the cuſtom is, And therefore ne fault in the 
a!ty. . 
: al another day in Mich; 39 & 40 Eliz. this caſe was moveda- 
gain, and Cook, Attorney ſcemed that the diſpenſation which comes 
after Admiſſion and Inftitation, and before Indu&ion,comes+o late , 
and is not holpen by the Proviſo of the Statute of 2 3 Hes: '$. for the 
words bf the Statuce are, ſhall hayc, retcin, and take a ſecond Bene- 
fice. And: after admiſſion and inſtitution he may not take his Bene- 


. 


fice, the which he had before , for he is Parſon to make a plenarty, 


and to many other purpoſes, before Induftion. Gawady ſeemed thar 
the admiſlion and 7” peer made him full Incumbent, as to the 
Patronand to the Parſon himſelf, But as to the poſſeſſion of the 
Church he is not full Parſon before InduRion, for 5 Els. in an ifſue 
upon plenarty,it is there taken,that the Church is plena & conſulta per 
admiſſionem & inflitutionem'betore InduQtion. And if any other con- 
trution ſhall be made in this cafe, the Letter of the Law ſhall nor 
be obſerved, viz. ſhall have, reccive, and keep, for he-may nor have 
a thing the which he had before. And it ſeemes to me, that neither 
by the intent nor by the Letter of the Statate it is holpen. Fenner 
e contra] For 14 Eliz.fait adjudged upon 2n iſſue,” rebexd. or not Pre- 
bend. that before Indution he was not Prebend. But the reaſon for 
which a O are impedit doth not lic after the Admiſſion and Inſtitu- 
dion aftec 1x months, is for that, that againſt every Patron, the 


Preſentation is onely excepted, and before Induttion the Parſon if Refalal! 
he will, may refaſe a Benefice, - for a Parſon which is abſent, may be ;,;z;., 


before 


preſented and admitted to a Beneficez and if he may not refuſe it, it 4 pron «ſent 


is very miſchievous to him. And the Preſentation is the AR of the m 


be preſen- 


Patron, and the Admiſſion is the A of the Ordinary , But the In- ** ow admit- 


duftion is the Aﬀt of the Parſon himſelf, for by that he is known to *© 


all his Pariſhoners, and his free conſent by that is teſtified to accept 

of the Beneſice to which he was preſented. Gawdy JIf 1 grant to you 
prox. preſentationem,and the Incumbent dic,and the grantec preſent one 
which after admiſſion and Inſtitution dies before Indu&ion, whether 
> the grant executed or not , quaſi diceret quod fit. Femer ] | have 
acked the opinion of the Judges of our houſe , and they are of my 0- 
pinion. Bur I agree with my Brother Gawdy for his laſt opinion, for 


after admiſſion and Inſtitutio”,the Church is full _ por _ Fur & | 
ommon Perſons. himſelf before 


fore Indution. Gavdy Truly it is full againſt all 
Clinch } The Indu&ion is like to a livery of ſeifion, and therefore? 
before the Induftion, the Parſon is as a Feoffee is attera Deed of 
Feoffment delivered unto him, and before livery and (eifin he is but 
Tenant at Will: Popham } Lagree wich my Brother Gawdy , for if the 


ſpiritual! Law bez well underſtood, ir will make an cnd of this mat- 


(CY 3) tor - 


ainft 
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A ſentence den terand caſe. For by their Law, if a man take two Benches, the ons 
clar4/91y 197 4 jg void, ipſe fatto, without deprivation; Yet there ought to be a ſenp 
depriv4'91 tence declaratory of the deprivation, to give notice to vur Law , and 
ipj» facto. by the admiſſion and inſtitution,the Incuimbe nt is a Parſon to many 
F9 it ſecr:oth -purpoles, but nor td all profits, bu: as to the exerciing of his Fundti. 
1197 an exec on he is Parſon, and hath Caram arimarum, and it bythe admiſſion 
$10". _. and inftitution betore induction, the prefentee ſhall: not be perfe& 
- pry th * Parſon, great inconvenience will enſue, for put that a man grant 
boj0re induc. prox. preſertationemto one, and he preſent , and his preſentecis ad- 
on. mitted and inſtituted, and then the preſentce obtaines of the Biſhop 
a ſequeſtration of the profits, and will never be induQted, is this calr 
the grantor may loſc- his patronage. And if Ibargainand fell my 
land, and before enrollment of the deed | purchaſe a licence ofthe 
Queen, this licence ſhall not avail, for he ought to have a pardon, 
and ſo in this __ | am not of the ſame opinion of my 
Lord chief Juſtice that if a manthat hath a benchice take another 
benefice that that is void before deprivation by the fſpirituall law: 
For under corre&ion their law is otherwiſe; this caſe is now re 
ported by Cook,, and adjudged that the diſpenſation came to 
late. 


66, 


Scire favias 1492 Executor of Heo brought a Scire facias again(t Felix Mw- 
ſur recogn ſball, and the caſe was this, Hes the Teſtator commenced a ſuit 
8" in the Kings-bench agairft one F=ller, And the ſaid Felix Marſhall 
became Bail tor the taid Feller in the ſaid ſuit, Sci/icet, That if the 
{aid F#ller ſhould be condemned in that Attion, and did not either 
pay that condemnation, or yield his body to priſon, that then Felix 
i al ſhould pay the condemnation for him, according to the or- 

nary courſe of Bailes. But yet in pleading of this Recogniſance he 
{aid turther Er /i defecerit in ſolntiore tunc valt & concedit qued pre- 
dittum debituns leverur de terris et tenementis ſuis. And Gawd) Juſtice 
ſaid he did not uſe any ſuch wordes when he took Bail. Andafter 
this Bail caken,and — given inthe ſaid ſanity, the ſaid 
Hoo the Teſtator re]eaſed to the ſaid Marſhall all aftions and de- 
mands,And after, Judgement was given for the ſaid Hoo the Teſta- 
tor, againſt Fuller, and thereupon the Teſtator brought a Scire faciss 
againſt Af. as appears before, and M. pleaded the ſaid releaſe, and 
 _ hanging this Plea, Heothe Teſtator dyed, and then the Executors 
Learning vr brought another Scire facias againſt r Gs ſaid 3. And he pleaded this 
releaſes, releaſc again inbarr. Gawady | 1 doubt of the caſe, 


Covenantee releafed all a&ione,ſuits, quarrels, debts,cxecutions, a 
| J | 


treſpafſes,and this was beforc any Covenant broken. And it is there 
holden 


for 5 Eliz. 217.the 


Cs, £4 a acwuw- cg nocd. aA yur 
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holden that it is no barr to an a&ion of Covenant afrer- 

wards brought upon a Covenant after broken, And pey. 4. Ed. 4.40. 
Ifa Granree of an Annuity releaſe all ations tothe Grantor before 

the day of paymentzthis will diſcharge the arrcarages before accrued, 

but not thoſe Pry after. And by Read and Bullecks Cale a releafe my 

isnot available to any other right or a&ion, than.ſuch as a man hath **%*: 

at the time ofthe releaſe, for it is againſt the nature ofa rcleaſe to 

take effeft 1m tempore faturo, and in the caſe in queſtion there was no 

ation nor demand before judgement given againſt Fuller. And I ,. 

douot of the caſe cited in 27 H. 6.7. where an Obligation is delive- Dons 

redas an,eſcrowl, and the Obligee releaſe to the Obligor all afti- delivery __ 
ons & after the Obligation is delivered as the deed of the party, whe- «nd where mr. 
ther this releaſe do-thar diſcharge or not,it ſhall not by P. 5. H. 7. fo. 
27.50 there are many other cafes there put, as if an Infant deliver 
a deedas an Eſcrowt to be delivercd as his deed when he comes of 
full age, There cake the Law clear, that if the condition be perfor- 
med at ful age of the Infant, yet this is not his deed. And (o of a Feme 
Covert which delivers a deed as an Efcrowl to be delivered upon 
Condition when ſhe is ſole, if after the deed be delivered when the 
Woman is ſole, yet this is not her decd, for in theſe ewo laſt caſes 
the firſt act which was the delivery as an Eſcrowl was meecrly void. 
And if a mari be indied by conſpiracy; and after releaſe to the con- 
ſpirators all ations, and after that the party indi&ed-js arraigned 
upon this Indi ment, and by Triall is acquitted , I donbc whether 
this releaſe ſhall bafr him in an a&ion of confpiracy, or not. Fenner 
ſaid that the Recogniſance- is +mmediatly a and for that this 
releaſe ſhall be a Barr, for by Lytr. a releaſe of all ations is no bar 
in a fiert fac.to have execution within the yeargbut 1n a Seire fac after X 
the year it 15 a good bar,and (o in this caſe it is « barr,which was yot a 

a bar atthe firſt. ' And 1 ee not any reaſon forwhich if the King re- Fw _ | 
leaſe a Recogniſance which is not yet broken, it ſhould notbe a dif- x44. 
charge of the Recogniſance, Except it be for-that, that the generall 

words in the Kings grant ſhall not extend to diſcharge' ſuch a Re- 

cogniſance without ſpeciall words, And 1think that a deed which is 

delivered as an Eſcrowl is not a deed;burt onely after the delivery of 

that as a deed,and ſhall not relate to be.a deed ab ivitio. And for that, 

arcleaſe made befor: the delivery as a deed,albeirtiat after that it is 

delivered as an Eſcrowl ſhall not diſtharge it. Paſ.5.H. 7.27. | 
Clinch)l think that this releaſe ſha)! be a goed barryfor if the Defen- - 

dant at the time when he entered bailhad hadhis land, and had ſold 

it afore the Judgement given againſt Fuller for whom he was bul, 

none will deny but that this land ſball be lyable,, which proves that 

this is a Recogniſance anda Debt immediately. Pophans ] This is a 

prettie caſe, but there will be a difference between a duty upon a 

con» ' 


Anmaity. 


Infant. 


Feme erveat. 


(168) 


contingent,and a duty abſolure, for if Icovenant to enfeoff you. 
the mannor of Dale before ſuch a day, and bind my ſelf by Obligati» 
onto pertorm the covenants, and before the day you relcaſe to me 


Duties abſolate 
contingent, - P . . . 
d-Ferece. all ations, there the Obligarion is diſcharged , but not the Cave. 


nant for the Obligation was an abſolute duty, and the Covenant but 
0b!igatront9 per- contingent; and it ſcemeth that a deed delivered as an Eſcrowl 
form ak 95 he may not be diſcharged by releaſe made. before that the Eſcrowl be 
dj barge,"  alivered asa deed. And in the caſe 1t bar there is no daty but upon 


ot the cte- : F . 
T a Contingent, that is to ſay if the party be condenined and do not 


2 ſatisfic the Dcbt, nor render his body to priſon. And for that be- 
forc that it become a dutygſuch a releaſe will never be a diſcharge,be- 
ing but a poſſibility,for it hath been adjudged,that where a lcaſc hath 

A poſſiil:y been made to two for their lives, theRemainder,which ſhall ficſt hap- 


cannot te diſ- pen to dycyfor forty ycares, that yeither the one, nor the other nor 
charged or ſur- ark together may grant this term of 49. yeares before itbe ſerled,& 
rendred, it I releaſe all demands before that'the rent is due, the rent is gone, 
But it is otherwiſe ofa releaſe of all ations. Gawaje ]I agreethat 
Relea/eof de- 4 releaſe of all demands will diſcharge rent dune. Popham ] If I make 
_ 7 a leaſe to I. S. forſo many yeares as 7. K.ſhall name, this Z.S. may 
904, erent not ſurrender his term before that 7. K. name.the yeares. Andhe de- 
nyed that the land ot Marſhallthe manucaptor which he had at the 
time of the Bayl ſhould be bound being ſold b:fore the Judgement a- 
gainlt Fuller, as Juſtice linch did afhrm in his argument. Fenner ] 
There is a difference between an Aﬀion and an Intereſt, And after 

Judgement was given that the releaſe was no bar, 


_— 


——— ”— m—{4 


99+ 
Neceſſary | 7, ramping brought an Aſumpſit againſt Bachelor, and declared, 
apparell, that in conſiderationthat the Plaintif did deliver unto the De- 
tendant divers Suits of Apparell, that is to ſay, a Sattin Du- 
blet and Hoſe, with (ilver _ gold lace; and one velvet Jerkin and 
Hoſe, and one fuſtian Dublet and cloth Hoſe, to-his own proper 
uſe , the Defendant promiſed to pay to the Plaintif forty pound 
when he ſhould be required. The Defendane pleaded, that tempere . 
aſſnmptionis , he was within age, and the Plaincif replyed, that 
at the ſame time the ſayd Defendant was ſervant and attending upon 
the Earl of Efex in his chamber, and that this Apparel was delivered 
unto him for his neceſſary apparel during the ſaid time of his ſaid 
ſervice; and upon that the Defendant demurred, and the Conrt cauſed 
the Declaration to be read openly in Court to ſee of what degree the 

efendant was of his Addition, and upon reading of the Record it 
appeared by the Declaration, that the Defendant was there written 
Gentleman, for which the Court agrecd clearly, that Sattin with 


gold 


(169) 
old and filyer Jace, or Jerkin or Hoſeof Velvet, are notneceflary 

: parel tor a Gentleman, and ſo an Infant is not bound to y for 

ſuch Apparell ; and therefore the Aion for fo much willnot lyc ; $*u94, priſes 

but for the refidue, to-wir, for the Dublet of fuſtian , and Hoſe of 7 **: 

cloth, it ſcemerh the Aion is well maintainable, for the prices of were 

every of them is ſet down-ſeverally in the Declaration. Popham ] FR 

The Plaintif in his Declaration hath confeſſed he.is ſatisfied of pare I 

of his contra, but ox conſtat for what part of the clothes the mo- 

ny received was paydzthat is, whether for the neceſſary, or unneceſſa- 

ry. Gawdy} Truly it fhall be intended for the neceſfary Apparel. 


— 
——— 


an brought an Information againſt one Butler, upon the Sta- N 
tute of 21 Her.8, cap. 13. for not being reſident upon his Bene- 4 on-reſi- 
fice whereof he was Parſon, by the ſpace of fix moneths, for which ***** 
the Defendant ought to forfeit for every moneths abſence 10.1. And 
it was found by ſpeciall Verdi, that the Defendant had demiſſed his 
Parſonage-houſe to another, excepting one chamber for himſelf, 
And within the'ſame Pariſh bad hired another houſe, and there kept 
Hoſpitality, and was allwaics dwelling there, And whether this be 
a Non-refidence within the Statute, for that he doth not dwel with- 
in the Parſonage-houſe, _ bat inhabitcth within the Pariſh in another 
houſe, is the queſtion. Clinch & Fenner were of opinion, that if he 
be relident within his Pariſh,albcit he doth not dwel within the Par- 
ſonage-houſe, that yet this is a ſufficient refidence within the Sta- 
tute ; forthe Glebe land, and other profits within the Pariſh makes 
the Bencfice ,.for a Benefice is derived of this word Beneficinws, the Beneficium 
which isa profit, or a commodity, and if hebe rcfident in any part EN 
of his Pariſhg .he may well cnough-cxecute all the Fundions -/ Ii 
tual, and Ternporall; and keep Hoſpitality to relicve his Pariſhio- 
ners; and theſe were the chiefeſt points that the makers of the Sta- 
tere- intended -to-providefor. And-Fenrer ſayd , the Proviſohelp- proviſo. 
eth not ; and that the words of the Statute are, That every Spiritu- 
all perſon ought to. be reſident at;; in, or upon his Benefice, in the 
disjunRtive; and if thatbe performed in any of thoſe points, then 
that ſufficeth. Bur if the words were; that he ſhall be refident upon _ _ 4 
his Bencfice, there peradventure he ought to dwell ip the Parfonage--j*%* MT 0p 
houſe onely. Popham and Gawdy to the contrury 3 ForRelidence is 
a commorancy, and where he hath his Tithes, that isa profic ; bur 
yet it is na Bencfice intended by the Statute; for when the Statute 
{aith that he ſhall be refident upon his Benefice, this ſhall be expoun- 
ded upon the Parſonage-houſe ; for the Statute may not be ſo unrea- 
ſonably conſtrued,that only will one C ; Parſon to berefident in 
any 


| (170) 


any other place of the Pariſh, than where he hath his houſe. And 
for that Co/therſt, and Bemiſhins caſe in the Comment 20. Le Pruy 
of Bath was ſciſed of a Grange or Farm, called Barton, near Bath, in 
Fee, and he and the Covent leaſed that by Deed indented to H. B, 
and to his Wife for life , the remainder to. B. their Son, for his 
life, /i #pſe inhabitare vellet & reſidens eſſe onnino de & ſuper predill. 
Granginm, And if itſhall be intended in this caſe thattheLeſſte 
may be reſident upon any other place than in the Grange-houſe, 
thenby poſſibility the intent of che Lefſor might be d:fcated utterly, 
which was, that the Grange-houſe ſhould be repaired. Allfo a 
reaſon that moved the makers of the -Statute--to-be of-opinton to 
make the Parſons retident, was, for that by this means the Parſo- 
Nepzrations, nage-houſe ſhould be well kept in reparations, and ſhould not be left 
to the ſucceilor in Delapidations. And the Proviſo inthe end ofthe 
Prout. Statute will not help the matter; for the Provifo is, that it ſhall be 
lawfull forany Spirituall perſon to take to farm any Manfion-houſe, 
having but an Orchard or Garden, in any City , Burrough, or 
Town ; ſo thatby that they have no liberty of Non=reſidence by 
colour of the ſayd Proviſo. And Popham ſayd, it a manbe Nan- 
Aijence ©M- reſident by compulfion, that is not within the Law : And if aPar- 
hands ſon purchaſe a parcell of Land within his Pariſh, and dwell upon 
that he purchaſed, and leaſe out his Parſonage-houſe , this 1s a 
means to make the Parſonage-houſe to come to deftruftion, and 
ruin. 
Three 9 ;, And the meaning of the Law-makers was, to provide for three 
—_— f things. For Hoſpitality ; for Divine ſervice; and to prevent De- 
lapidations ; andſoin this caſe the Defendant is within the pena 
of the Statute. And to that my brother Fenner hath ſayd, That 
theſe words, in, at, orupon, will make a difference, truly that is 
not ſo, for thoſe words are all of one ſubſtance in this caſe. Er ad- 


jornatar. 


OE ————— 


— 
A. 


_ 


I OT. ; | 

Ora that in a Scire fac. between Foe and Ba/ton of the Caunty of 
Norfolk, it was holden by Pephars and Gawdy, and notdenyed 
but net Ye- hy any, if a Fieri fae. goe forth to a Sherif, and he levy the Debc of 
rurnied. the goods of 'the Defendant, but doth not retorn his Writ, if the 
Plaincif afcerſue another Seire fc. againſt the Defendant, upon the 
Judgement, he may plead this matter, and the Plaincif ſhall be put 
to his remedy againſt the Sherif ; for the (ale of the Defendants 

oods by the Sherif is good, and not to be defeated; and ſo ts a good 

lea in dar of the other Exccution, otherwiſe the Defendant ſhall be 
pynro a great miſchicf, vide 20 Hen, 6. 24. & 29.& 19 Edw. 3. Sci-* 


re 


| Frori facias 
execute 


(171) 


re facias,% 4.4 E. 3+ 18. Quere if he ſhall not have an audits quere/a,if 


the Plaintif take out a new Scire facies within the year. 


>——__—_— 


| IQO2, 
N Ora per Mr. Cook Attorney 'generall, that he ſaid in an argument 
in the Exchequer, if a Biſhop with conſent of the Dcan and 


Altterat ion 


Chapter, alien land belonging to his Biſhoprick in fcc, that a com by 4 Biſhop: 


tra forma collocationis doth not lyc, and ſo he ſaid he could ſhew 
the reſolution of all the Judges of Englandzthe reaſon is,for thatzthat 
the Statute of Weffm, 2 =; 41. whereupon this is founded,ſpeakes on= 
ly of Abbors, Priors, or Maſters of Hoſpitalls, and albeit there are 
other words general, to wit or Maſters of other Religious or Ecclefi- 
aſticall houſes, yeethat doth not extend to Biſhops, which is an-highor 
diginity than an Abbot,but the generall words after ought to be ſup- 
plicd with intention of other houſes inferior to thoſe named before. 
So hath it been ruled, that a Leaſe by a Biſhop is out: of the Statute 
of 13 Eliz, cap. 16. which commencceth with Dean and Chap- 
ter , howbeie there are generall words after, to wit; or an 
other having any Spirituall or Eccleftaſticall living, which is 
intended of any other inferior tothoſe named before, and never 
was intended to extend to ſuperiors, but as I think thee contrary hath 
been ſince adjudged. : 


PEER 


——_— 


-n 


103. | 


Pon an Evidence in an Ejetiove firme by Cootes againſt Arkin- whether ; 


ſen for Jand in the County of Derby, It appeared that a Leaſe tor 


eares was made of the ſaid land,20. H. 8. for $0. yeares, and after 
. Leflec was ouſted anddicd inteſtate, And after in 4- and, P, - mv 


& Mar. a Fine was levied of the ſaid land with Proclamations, and 
the Conuſee enjoyed it untill 37, Eliz. in which year letecrs of 
Adminiſtration of the goods of the Lefſee was granted to 7. S.which 
entered and made the Leafe to the Plaintif. Godfrey moved that this 
Fine with non claim for five yeares ſhall bind the re of the term 
by the Statute of 4. H. 7. which hath a ſaving of title and intereſts, 


So as they make their claim within five yearcs, otherwiſe their ti=- 4 good difin- 
tle and intereſt is bound, Cook and 7 avfie/d ] A right of a term is not #jon. 


within the Statute of 4 H. 7. but right of Free-hold or inheritance, 
and ſo it- was agreed in Stawfords cafe 21 Eliz.and ſure hath been 
diverſe times holden. Godfrey | Stamfords caſe was a leaſe to com- 
mence at a'dayfature, and then a Fine and nonclaim for 5 yeares 
before the day of the commencement ſhall not bind the right of that | 
Leaſe,but a Fine levicd after the day of commenecment,although be». 
(Z 2) forc 


5 {nacr. 


A Vitualing 
hauſe. 


Trquifition 
#pon an ele- 
g't., 


(172) 
fore any entry of the Leſec, ſhall bind. Saffins caſe. Gawdy & Fenny 
abſent. cater. Juſtic. held that a Leaſe for yeares ſhall neverbe bound 
by the Statute of 4 H. 7. and therefore the Adminiſtrator may Jays 
fally enter. This was the Title of the Counteſs of Shrewsbury againſt 
Rowland Are for the mannor of Hafſop in Com. preditt. But the Ju 
gavcal eciall Verdi, and Juſtice Fenxey the n-xt day faid that he 
demanded this queſtion of the Lord Anderſos. 

And he is clear of opinion that the Statute of 4 FH. 7. extends to 
bind a right of a term if the Leſſee were or might have been ever 
in oſſeflon before the Fine. | 


——_— —_ —_ ah hn th. adi. oth a ay 
m——_—— 


— eo 


I04, 

JOllard and his Wife brou = an Attion upon' the caſe againſt 
[- Armſhaw for theſe aller art a whore, for 1. S. Goldſmith 
hath the uſe of thy body, the cart is too good for thee. Popham, et to. 
14 Caria)The Aftion willnot lyc, for the Commonlaw cannor define 
who is a Whore , but if one keep a victualling houſe or Inhe, and 
one ſay that ſhe Keeps a houſe of Bawdry, an aftionlycs, and ſo: was 
Ann Davies caſe, becauſe it may be a meanes to make honeſt gueſts 
to forbear;the houſe,and ſo breed a temporall loſs to the owner. * 


_ _— —_—— a Y 
——_ 


Cs. —_ 


105; Ws 
| ey Palmer & Humphrey, the caſe was ſuch,upon an Elegit a She-" 
I rif impannelled an Inqueſt, which found that one Henry Fry a- 
gainſt whom the Elegit .was taken out was poſſeſſed of a Leaſe fdr 
100.yeares to begin at the Feaſt of St. Mich. Anne'2 3. P. & Mwhen 
in truth ( as it was found by ſpeciall'verdi& in this aftion)'the 
Leaſe was to begin at the Feaſt of St. Mich. Anno 3. 4 . Phi. & Ma. 
Cnius quidem Henrici Fry Statum intereſſe & terminum in ten; pre: 
( & ne dit predilt.)Juratores preditt. appreciavernnt to $0. 1. and the 
Sheriff ſold the Leaſe as' a chattel} tor Ixxx. ]. The queſtion-was,if 
the ſale by the Sheriff be a good ſale. Pophans || Itſeems to me:the 
fale is good, for albeit the Leaſe is miſrecired, and Hevery Fry © hath 
not any ſuch Leaſe, yet when the Jurycomes'to praiſe it, andthe 
Sherif to ſell his eſtate in the land, og do not referr that to the re- 
citall before, but generally that they ſhall (c)1 ajl the ſtare,interefty 
and term of Hewy Fry. Burt if this word ( pred. ) had been inthe * 
inquiſition & ſale ic had been otherwife,as if the Sherif.had ſaid all. 
which ſaid eftatc & term, then he had reterred that to the recitall be- 
tore,which being falſe will make the ſale void, for that he ſaid that: 
it was agreed in the time of Sr. Chriſtopher Wray abour 21 yearcs 
paſt,berween'Sr, G. Sydnem and Ro!/s upon a Fieri faciar, where: thet 
Inque 


4.” » IM = 
fnqueſt found, that the party againſt whom, &c. was po. 
{efd of a certain term bearing date, &e. which 'did not bear 

{ich date, and the Sherif fold the (axd term  And-it was 

ruled that the ſale was not .goed; But the Court did then adviſe 

the party to take a new Freri fac. and that: the Inqueſt ſhould 

find generally that he was polleſicd. of aterm for years yet cndu- Falling 69 

ring, and the Sherit upon that madeſale en and that ſale by =>)" 

was holden good, fur that the Extendors- and Sherif could not 

come to the knowledge of the certainty of the term ;, ſo in the prin- 

cipall caſe ,. the ſale being of a 'term, andthe ſtate of the 2 

ty in the Tenements, and not of the term and eſtate aforclayd, 

which was falſly recited, this is a good ſalc,' which was in a manacr 
agred by all the Juſtices 3 but adjornatur. At another day Tanfei/d 
moved this caſe again. Pophans ] I have conlidercd of the Record 
with adviſc, and | think as this caſe is, that the ſale of a term by an 

Elegit is voyd3 and for that the, difference between a Fieri fac. and an The difference 

Elegit is to be conſidered : For the Eleg:t is, that per [:quiſitionens & f*rween « Fieri 
ſacrament um 12 bonoruns hominum per rat ionabile precinum & extent. the _ 
Sherif ſhould appriſe the goods and chartels,and exteridthe land ; ſo ** 
without inquiry the Sherif may not ſell, quod fuit conceſſnm, as primo 
Mar. 00 is. Then if the Sherif inquire of one term, and ſell ano- 
ther, as ourcaſe is, the 'term' fold was never found by our Inqui- 
fition, and for that the ſale not good, quod Fenner eonceſſit, yer the 
Lord er by that if it had been found by the Inquiſition gene- 
rally, that he is poſſeſſed of ſuch land for term of divers years, ad- 
bac ventxr. which they have priſed to ſuch a ſumgthis had been good, 
inſemuch as they have not'any means to come to the lnoviledge of 
the certainty of the.term , But when by Inquiry a Termin parci- 
cular is found, they may not vary from that, and {cl] another; and Queefae' 
he ſayd that theſe words, Cujus ftarum Henrici Fry ſhall be referred refers as well 
as well to the ſtate precedent found, as to the perſon of Fry. And ſo v theeflate as 
is the common incendment in pleading of a que effate. And he ſaid to the perſon, 
to Mr. Ta »fie/d, that if he had taken ay note of their firſt opinions, 
that he ſhould yaze that out of his Book again ; and afcer the parties 
" apreed in Court, that Hager ſhould give to Fry 200 Marks more 
for his term, and then Fry ſhould make aſſurance to hiar of the 


term, for confirmation of the ſalz. 


* 
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; 105. | 

\ Ota per Cook Attorney Generall. If a man Covenant in conff- Difference be-" 
 deration of naterall Tove to his ſon, to ſtand ſciſed of certain IRE . 

Land to the ue of himſclffor life, the Remaiader to the ſame ſon in ED 

_ Fee, with"a Proviſo, that ir ſhall 'be lawfull for hiaſetf _—_— raiſe an uſe. 


(Z; ) L eaſes 


A good form of 


and an E*+ 
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Leaſes for 21 years or three lves. Now he may not make ſuch Lez- 
ſes, notwithſtanding this Proviſo being by way of Covenantto raiſe 
the ule. And fo it hath been reſolved. 'Contra] Peradventare if je 
were by way of Feoftmemt to nſes. Afzxer Mr. Walter ſaid, thatnow 
lately in one'Shaytngrons caſe., tt was adjudged in this Court upon 
a Writ of Error, That it a'man Covenant with his Eldeft ſon'in 
conſideration of naturall love, to ſtand ſeiſcd to the uſe of him. 


A provip with (elf for life , the remainder to his Eldeft Son in tail, with Proviſo . 


ſpecial {rmita- 


on good. 


Connter- 
bord. 


Vſury. 


Audit a 


querela, for 
4 [peciall 


bail. 


that he himſelf might make Leaſes to his ſecond ſon,or to any other 
of his kindred for 21 years or 2 lives, and he made Leaſes tohim ac. 
cordingly, this was holden good; for they to: whom the Leafes 
are made, are within the conſideration, to wit of the blood, and for 
that, the uſe may well riſe to maintain thoſe Leaſes ; Bat ifthe Pro. 
viſo had been to make Leaſes toany man, howbeit, that afierhe 
made Leaſes by force of thatto hisſccond ſon, Theſe Leafes arc 
void, for they are not within the conſideration of the: Covenantby 
Intendment of Law at the firſt, for the Law at the beginning adjudped 
the Proviſo meerly void, quod not a. | 


—— ——— 


I 07. 
Obi»ſon brought Debt upon an Obligation againſt May,the Con- 
dition was, that the Defendant ſhould diſcharge or ſave harm- 
leſs the Plaintif of an Obligation, for which -the Plaintif as 
ſurety with the now Defendant was bound to 7. 8, The Defendant 
by way! of barpleaded, that the Obligation made to 7Z.'S. by 
him, and the Plaintif,was upon a corrupt and uſurious bargain, and 
pleaded the Statute of Ulſury, and concluded & fic now | ate 
15. It was moved at the bar, that this was no plea , for the Conditi- 
on is, that the Deſcndant ſhall diſcharge or ſave harmleſs, &c. And 
the Plaintif was impleaded by 7. S. for that debt, and hath paid the 
condemnation. Taxfie!d Contra | For if this ſhall not be allowedfor 
a good plea, the Statute of uſury will be utteily defeated. For by 
a compatt berween the ſurety and the Lſurer, the ſurety ſhall pay the 
uſfurer, and the ſurety by that counterbond ſhall have double re- 
compence agaluft the Principall, which will be miſchievous, But 
the whole Court held the plea not good. ſed quere. 


J—_— 
— 


108, 
Obbs ſued an Anudita querela in the Kings Bench againſt Trd- 
caſtle,and upon ademurer,the cafe was recited by Moor of the 
Temple, ode this, Tedcaftie ſued a bill of debt inthis Court, 
againſt one Hallaway, in Cuſtedia Mareſcali, which found all ene 
aic 


as 53: 
Gid Hebbr, and an another,which.entred bail according 'to the com 
mon courſe of bail, And after: He/lawsy LIES in the ſaid 
Attien,and then the ſaid Hal/ovsy dicd without paying the candem- 
nation,or rendring his þody to Priſon,for which: a [cire faciar was ſu- 
ed againſt the bail, andupon.two whe/s retorned, Execution 3 Was a- 
warded againſt them 4 - Wherenpon they, ſucd this Andita querela , 
ſuppoſing chat the death of Heixwey hath diſcharged the bail. Afoor 
argued for the Plaintif, that the bail ought 40 be dit harged upon the 
matter ,, for Haileway had Eleftion to diſcharge the bail by paying 
the condemnation , or rendring of his body to Priſon; Now by 
the A& of God ithecomes impodjible to perform. the one ,. to wit, 
to yield his body te priſong.;;And therefore: the Law-will diſcharge 
him of the other, and bp ——— his bail. - And that hc proved 
by Arwndells cafe, g' Eliza 262. $6; & 7 Eljxs 1231. Sir Edw. Wal- 
graves cale. Pophain] Quemods conffat here but that there was con- 
venicnt time after the Judgement, to perform the one or the other. 
Kemp Secondary J] The courſe is allwaics here, after Judgement to 
award a Capias againſt the Defendant, avd if upon that he donot 
render himſelf, or pay the condemnation, then to ſue Execution a- 
gainſt the bail, and not before; but here there was never any Capias a- 
warded againſt Hallaway the Defendant in his life time. Pophans 
Gawdy & Fenner | This ſcemcth very reaſonable , not to fuc Execu- 
tion againſt thebai], untill a default be retorned againſt the' Princis 
pall, and the recogniſfance of the bail, which is, that the Principall 
hall yield himſelf; &e.. is intended to be upon Proceſs awarded a- 
gaizſt: him Burt no Proceſs was awarded againſt him in his life ; and 
now it is impoſſible that he ſhould yicld himſelf co Priſon bei 


dead, and therefore the bail is diſcharged. - And ſo they awarded *4#mne. 


Judgement for thePlaintif inthe Audits qverels. 


A. m_—_ 


es 


_ 


.; TO: p E 
Atnres bn an Aion of Covenant againſt #+ſtweed. And 


V Ethe caſe was 


uch, Adams Lefſec for 20 years, madea Leaſe for Covenant. 


10years of the ſame Land to Bewes by indenture, whereby Bowes did for anaſſignee 
Covenant at the end of his Termnaf ten years, to avoid and to leave of a rever- 
peaceable poſſeſſion to Adams, his Executors or Aﬀignes; Aden: fion for years 


ome over his Reverfion to Matwres the now Plaintif, The que-+ 
ion i5,if the Plaintif by the Statute of 32 Hen.8.cap 34 as Allignce 
may maintain an Aion of Covenant for this Covenant broken, or 
not. Nets, that this caſe was moved divers times 3 And firſt it was 
moved, if a Grantee of a Reverſion for years be within the Statue 
ornot. Gawdy] Well cnough : For the words of the Statute extend 


w that (quod ſuit conceſſam) Then it was moved that this was a 
| : ps * Cer 


Crenant reall 
which croncer- 
neth the ejtate- 


A Child 
boyn living 


but bruiſed . 


Aort gage. 


or not, and for thatif it be found, he ſhall be condemned. 


(176), 
meer collaterall Covenant betweon theperſons, and not cancerni 

the eſtate of che land; and forthar not within the'Starmite, -*Pdphas 
ſayd, If nothing be ſay#to the contrary, imirerwr fudicinw for the 


- Plaintiff; afterwards the caſe was moved again. Gawdie) It ſeems the 


caſe is, Afſigne, which in regard of his reverſion, as ofa Coyenant 

may well maintain this aftion bythe Statute of 32, Fexner] This Co- 
vena! t is not any Covenatit to tbe /performed, duving the eſtate oe 
terme of the Defendant; bur it is'a Covenant to doe a thing. inthe 
end of his term, and for that is not'a Covenant, of which the Aflignee 
of the reverſion ſhallhave beneht by the Statute, for that he hath not 
any reverſion ang upon any (ſtate; when the Covenant'is al- 
ledged to be broken ; for the Defendant when he breaks that Coyes 
nant,” is but Tenant at: ſufferance. \Gawdre. contra;theCovenaitt is 
not todoe a thing aker the'terme determined; bur ar- the inſtant of 
the determination of the term,and therfore icis a Covenant atmnexed 
tothe State, and runnes with the:Pand, and 'therefore the Plaintiff 


{hall have adyantage over it... 'c 
FE _ " _ a tp pag —— 

' 110, V2] 70 2 te 

Reſpaſſeand aſſault was brought againſt one Sims by the Hus-- 

| band and the Wite for beating of the woman. Cook,, the caſe is 
ſuch, as appears by examination, A man bears a woman whictis 
great With child, and after the child is born living, but: hath fagnes, 
and braifſes in his body, received by the aid batteric,)and after [dyed 
thereof, I ſay that this is murder. Fenner & Popham, . abſentibns £a- 
teris, cleerly of the ſame opinion, and. the difference is where the 
child is born dead, and where it is born living, for if it be dead born 
it is no murder, for 0 coxftat, whether the. child were living-at 
the time of the batteric or not, or if the batterie was theicauſe of the 
death, but when it is born living, and the wounds appeare in his bo- 
dy,and then he dycthe Battcror ſhal be arraigned of murder,for now 
it may be proved whether theſe wounds were the cauſe of the death 


” 


es 
_—_— 


TIT. oe Bl} 

Coe againſt War in trepaſſe. The ſpeciall verdi& found, 
that Sr Jehn Paggiuton was ſciſcd of the land in quettion in 
Fee, and morgaged it to one Woodliff upen condition, that if heor- 
his Heires did pay to the Heires, Executors, or Adminiſtrators of rhe 
ſaid W. within one yeer after the death of the ſaid #Wod/iff 50'l. That 
then the ſaid deed of Feoffment, and the Scilin thereupon givenz 
ſhould be void, and afterwards #*04lff infeoffed Geodale of rhe w_ 
nd: 


: d f th ( 4 ;4 
land, and gave notice of the faid Feoffment, 'toS; 7. P. and ifrer 
Weadliff dyed, and Sir F. agreed with the heir of E to wit, = 
Drew Wooaliff, to take 301. for the faid 501. but when the 30. was 
to be paid, Sir 7. paid to the ſaid Drew YY, all the fifty pounds, 
andatter ſuch payment made, Drew. VF.” gave back to thelaid $r. 7. 
:0 1. parcel of the 501. Altam] 2. points are inthecaſe. The firſt is to 
whom the payment of the money, as this caſc is, oughe to be made, 
and | think to the Feoffee, becauſe the Heir hath nothing to do in 
the land,and to prove that he cited fund ementa legim, 17. Afſ.2.6.R.2. 
Pleſingtons caſe, and the caſe of one Ramſey 19, Eliz. was ſuch, a man 
infeoff<d three, _ condition, that if the Feoffor paid to' thei or Remſeys caſ- 
their hcires100 1. that then he might re-enter, and after one 
of theFcoffees dyed, and the Feoffor tendred the money to his 
Heir, andadjudged a void tender, : And alſo Lirtletow proves that; 
bur tif the condition might be performed, to the Heirby pay- 
ment, that oughe to be precifely ſperformed'," for he' is ' now 
az a ſtranger, having nothing 'in the land, and the' Covin between 
the Feoffor and the Heir, muft not hure my Client, fot by 4. E.4. cm 
in vita 22. If cus invitsbe brought againſt a Prior, and hangings the 
ation,he is depoſed by Covin,this ſhal not-abate the Writ,and it was 
adjudged in this Conrt, where a man was bound by Obligation to 
deliver a bond, and aſter he'got azjudgement upon It, and chen- deli- 
rered the bond, and holden no performance ofthe condition, becauſe- 
the intent was not performed 3; and 20. F. j; accompe 29. in aceompe 
the Defendant pleaded a'Derd, whereby the Plaineiff granted thar if 
the Defendant made a Recogniſince'to him, thax then the Writ of ac- 
cont ſhall be made void; and he thawed howhe made wRecognis 4 
ſance, But the Plaintiff (Hl thatafter'the'making and" before” de- - 
liveric of that to hit, the Deferidarie: rok ie from the Clerk3 and: Compoſition | by 
therefore was adjudged accompt, and by98. E: g.'20- If a manbe _ - 4 
bound to licenf&znotherto, carrie a'100.)Oakes,if he dolicenſe him, \,.q aſs 
and then difturbhitm, the'condicion isbroken; atjd the common' caſe” 
of Executors will 'provethis'; for, {if an! Exeeutor have: bur'2 0/1. 
alſers in his hands;'and'ts'tn_debt to'two-menzin 20. 1- to either of - 
them ; ifhe pay but ro]. to the one arifl have! an! acquittance of ? 
him, for the whole debt of 20 1.'yer the other 16--1.: that remains in + 
his hands ſhall be aſſets tothe other; ſor 'no compatting between 
ſtrangers ſhall prejudice” my right, per 9we 6, Gawdy } Ithink P 
cleerly, if the payment ha@ been intively-made'toithe Heir, without 4 ENT, yu, 
colluſion, it had been good, for thithe is preifely named, tor-none ,, he Cxot- 
will deny bat that if the payment had been made 'to' the Execurtors,. tors cleelry | 
it had been goed, but the Covin between the Heir and the Feoffor 
peradventure will make nd payment; and for that 34. E.'1: War ran- Fatbcr enfe- 
tie $8. 1f the father infeoff the Son, / to' the intene-that this land of 1he/on, 
(hall not be aſſets to the Sonne, to bar him in a Formdone, this Co- 


( Aa) vin 


- Cov'n by adi1i- 
NijIATICR. 


Canuſce by Sta - 
rute grants 0- 
ver his eſtate. 


Liver annet 
be vor7 with- 
ous a reentrie. 


Pofſe ffiien a 
£00d title «- 
£4:nff all which 
bave not 8 bct- 
er. 


Eftates begin- 


ning by Iiverie, 
end otherwile. 
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vin will not ſerve to aid him, and > &-3 Mar. the Husband dyed 
inteftate, and adminiſtration was committed to the wife, which 
rooke another husband, and the ſecond husband and his wiſe as Ad- 
miniſtrators brought an ation of D-bt, hanging which ſuit, the 
Sonne of the inteſtate,by fraud and covin between hin: and a Debtor, 
obraincd other. letters of Adminiſtration to. him and the woman 
joyntly, and after judgement, the ſonne by covin to defeat the exc. 
cution relzaſed to the Dzbtor all demands and cxecutions, and after 
the Husband and Wife ſued exccution, and the Debtor upon this re- 
leaſe brought an awdita querela, and adjudgcd againſt him, becauſe of 
covin; bur there is athird matter, which makes an end ofal}, for ic 
is found that Sir John Pagginton entred upon Goodale, and Geodale 
re-entred, andthen the Detendant entring is a T refpatſor to the Plain- 
tif, becauſc no title is found for him tro make his entric Iawfull, 
F1-6er ] I thinke no payment ought to be made to the heir in this 
caſe, no more than it ſhall be where a man is bound by obligation to 
pay a lefſer. ſum to the Obligee, his Heires or Executors ; there 
payment ſhall be to the Executor, and not to the Heir, And I think 


in this caſc, that the popmern ought to be tothe Feoffee, forthat 
ollc 


that he is to have the lofſc,tor by 22. E.3. & 15.E.-3. if a man have ex- 
eution by Statute, and grant his cſtate over, if the Conuſor will pay 
the money, and haye the land again,,it ſhall be paid tothe, Grantee, 
and not to. the Conulſce., But 1 am cleer in opinion, .that for another 
cauſe judgement ought to be given againſt the Defendant, for the 
words of the condition are, ab. conditioxe, That if mw Pa, Pagrin- 
ton Pay 50. 1. ro the Heires, Exccutors, or Adminiſtrators. of #. 


That the ſaid Decd;jof Feofimens, .and the ſcizin, upon that given, 


ſhall be vojd; And Ithin it.is no condjriqn, for. livery of ſciſin may 
not-be void without a re-entry,as I5-H.r7. 13, but for the matter of 
the Covin,'it ſeems to me-that if the Heir, may, receive the money, 


that ſhall not prejudice; for it he.have right to have-the money, 


who hath any wrong, it he, givs ; part of that, to another ? Clineb 
The payment of the money, tothe, Heire is, goed ; for when aman. 


departeth with his eftate, it is in his diſpoſe co annexe what condi- . 


tion he will , and for that when he appointeth to the Heires, Execu- 
tors, r Adminiſtrators, payment toany of them is good * And he 
laid it was a good condition, and no fraud, for the duty was due 
tothe Heir, but for the Jaſt mater thac is not to be cured ; for when 
one tiele is found for the Defendant, and is is found that. he outcd 
one that had'elder poſſeſſion, his entry is torcious. Pophems | I think 
the condition is not good; for whenſocycr you will have an eſtate of 
inheritance to ccaſe,you ought to have apt words to make it ceaſe; 
for an cftate which —— by livecic, may not ccaſe by words, but 
iT is otherwiſc of an cRate that beginneth by commratt without any 

liveric 


__ ms. — —  { __ 
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liveric and ſciſin; but in the point of fraud I am of opinion with my 
brother Gaway: For fraud in our law is not favourcd, albeit the par- 
tic have right, for ifhe that hath right is of covin with one to diſ- Fraxdalent re- 
ſciſehim that is in poſſeſſion, to the iutent that he will recover a- wid, althag 

, . . - |; . a » %gb 
gainſt him, now this recoverie,albeit he hah right, will doeno good the) te ty « 
ro him bur the laſt makes all without queſtion, and fo judgement £4 tite. 


was given for the Plaintiff. 


Ae. 
——_ —— 
— 


Il'12. | 
Ajer brought an Eeieftione firme againſt Hardy, and a ſpecial! yer- 
Gi was found, to wit, res a Leads was ade os a widew for 40. L— _ 
yeers, ſub hac tamen conditione, quod fi ipſa tans din ſola fuerit, & inha- , | _ ny 
b:1abit in the ſame houſe, the woman continued ſole all her life, and ſors ried 
dwelt all her time in the ſaid houſe, and dyed within the term, the ſobilit of 
queſtion wat,whether the term be determined or not,and whether the Bene 
words make a condition or limitation. Morgen } It is no condition, ; 
and cited Colthwrſts caſe, but ifit were a condition here is no breach 
alleged,for the death is the AR of God, which no man may reſiſt, and 
the AR of God may not prejudice any man. Bremly ] I think the 
word makes a Limitation, and not a Condition, and he Cited the 
Lord Barkly's caſe. Gawdie ] If a Leafe be made to ® feme ſole, if 
ſhe ſo long live ſole; and continue unmerried, now if ſhe _ the 
Leaſe is determined, and per Lrtl. If an Abbot make a leaſe for 40. Differe nees be- 
yeers, if he ſo long be Abbot, if ke after be depoſed or dye, the leafe Teen conditi- 
isdetermined: : & is it ofa leaſe made by the Husband, if he ſo long oe and limyte- 
continue Husband of ſuch a woman; but in this caſe the words are '*"" 
inſenſible, and for that it is neither condition nor Limitation, vide 
3- E. 6. Dyer 65. & 66. Popham & Clinch. ) Itis neither Condition 
nor limitation, but if this word (þ) had been omitted, it would 
havebcena condition; -Or if the words { [#b conditions quod ) had 
been omitted, ic would have been a limication. And -if 1 make a 
Leaſe for 40. Jourh if the Leſſce dwell upon the thing ler, during the 
term there if the Leſſe dye, the Leaſe is dexermined, for: that the 
point of limitation goeth to all the term, but if it be a leaſe for 
40. yeers, if the Leſſce dwell upon that during his life, there 
if he dye, the Leaſe continueth : So they all coneluded that 
the terme yet continueth , per quod jadicings intrein r pro quer. 


(Aa 2) 
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L173. 


N che caſe between Walter and Walter (or 20 1. per amt to be paid: 

Aſſnmpſit to a Juſtice of Wales for the Office of the Clerk of Fines : For a 
1m confidera- Juſtice of ales may by Preſcription take notice of Fines of Land ly- 
11091 of an ing incertain Shires in Wales, and this 201. per a»»nm was to be 
Office ſold. payd by the Servant to the Maſter for the fayd Office, for the Clerks 
Fee was v. f. 11ij. d. of every Fine. The AQton for not paying the 

Miſt tal. xx 1, was brought, and tricd mm comitatu Gloxce/t. And therefore Mr. 
Attorney ſaid it was miſ-tryed, for properly it ought to be tryed 

in one ot the three Shires in Wales. JohnWalter | I think the Tryall 

good ; for 30 Eliz. there was a Caſe in this Court between Beveridge 

Reveridee a and Coenrey, And the caſc was, that a Leaſe was made in the County of 
gainſt Conney. Northampton, of lands in the County of Cambridge, and the Leſſee 
was bound by Obligation to pay his rent in .the County of North- 

hampton, The Datndane pleaded payment in the County of Cam- 

brieige, andthis was found in the Contry of Northampton. Gawdy| 

This is a good Caſe, let us ſee the Record... Walter | You ſhallSir. 

But the Court ſeemed to incline againſt Walter. Cook faid that inthis 

caſe the Aſſumption is voyd, per le Statute de 5 Ed. 6: cap. 16. Forir 

is not lawfull co ſell ſuch an Office. 


—_—— 


IT4. 

Eſcape. N an Aion of Debt uponan Eſcape Poypham , Clinch, and Gawady 
P. 36. Ales, Joxa, if a Priſoner in Execution eſcape, and the Jaylor make 
* * freſh ſuit, and before the.re-taking the party bring his Aion a- 

gainſt the Jaylor, now the Jaylor may not re-take the Priſoner, as 
to be in execution for the Plaintif again, but onely for his own 
indempnity ; but if the party doe not oing his Aion, then the 
Jaylor may re-takehis Priſoner, and he ſha]l be in Execution again 
* for the Plaintif. Forby Pepham, this Caſc islike ro Wat, the whieb 
- if it be repaircd before the Aion brought, the party ſhall not have 


an Attion. 


————— 


115: 
Elegit after \ . B. was Utlawed after Judgement, and an Elegit wasawarded 
Vilary 


againſt the Defendant, Mr. Godfrey prayed a Superſedeas, quis 
errenice emanavit , for the party may not have any other manner of 
Exccution but a Capias ; fora Fiers fac. he may not have, for the 
Queen is intitulcd to all hrs goods, .and an Elegir he may not have, 
for by the Uttawry, the Queen is -intituled to all the JI 
is 


(181) 


his Lands. Gaway } It appeares by 21 Hey, 5.7. «, That 

arty Outlawed may make a Fcoffment, and ſo _ the King of = Feefment by an 
Profits 3 andi1o it ſcemeth in this Caſe, But it is good to be ad- _— 
vilcd. 


th A_—_ 


"Y 
 —IIC 
CY 


I16. 


R. Hermy Jones Knight,and 7.his Wifc,the Wife being then withi 

age, ts a Fine of the lands of the Wife,and a —— = pred r 
dat was brought againſtthe Gonuſce, which vouched the Husband 
and the Wife, and they appeared in perſon, and vouchecd over the 
common Vouchee, which appeared, and after made defaulr,whereb 
a Receyery was had, and now the ſaid Wife and her ſecond Husband 
brought a Writ of Error to reverſe the Fine, and another Writ of 
Errorto reverfe the Rec vwery,by reaſon of the nonage ofthe woman, 
and the court was of opinion to reverſe the Fine, but they would 
adviſe upon the Recovery, for that the ſaid Henry Jexes Knight, and 
his Wife, appeared inperſon and vouched over,and fothe Recovery 
was had againſt them by their appearance, and not by default, and 
ſoit ſeemeth no Error, and to prove that Gaway cited x and 2 Mar. 
Dyer 104* and 6 H.8.61.Saver default 50.Alſoas thiscaſe js itſeemeth omg err 
that by gencrall entry into warranty,the Error upon the Fine is gone, ite; and con- 
as where a man hath cauſe to havea Writ of right, or, title to enter ditions, 
for a Conditionbroken, or any other title to land, and in a precipe 
quod reddat of the ſame land is vouched, and entreth genera]ly into 
warranty, by that. the condition or other title is gone, but upon 
examination it was found{that the Recovery was before the Fine, for 
the Recovery was Quindena Trin. and the Fine was tres Trin. And 


ſo the Recovery doth not give away the Error in the Fine. 


and remedy. 


17, | 

I Evidence between Twtball and Smote the caſe was ſuch, , {that a Ik 

Termor for years granted his Term to /. S. upon condition thatit Conditions p 
the Grantee did not yearly pay x 1. to Q.R.that the grant ſhould be extinguiſhed. 
void & after the Grantor died and madcthe Grantee his Executor, #- 36 £#%- 
and whether the Condition be extinguiſhed or not was the queſtion. 
Popham and: Gawdy ſaid the Condition js extinguiſhed, for it is im- 
poſſible for the Executor to enter,upon himſelf. Clinch & Fenner © 
contra,for he hath the Term jwreipropreo, and the Condition as Exe- The debtor” 
cutor, and ſo he hath them as in ſeverall capacities, Cook] It hath marrieth the 
been adjzdged where a man is indebted and 'marrycth with the Ex- Execunr. 
cutor,andzhe Executor dyes yet this is no devaſiavir,furthe Husband 


kith = * ir 
th becn charged ea 138 Richard © 
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118, 
Admini- Ichard Thern,and Janc his Wife,as Adminiftratrix of one I. Ginge 
ſtrator of an brought Debt ot xx.1. againft 7. S. And alleged that rhe 
Admini- Tcſtator was Adminiftrator of one Mary Gime,which Mary Gime lent 
- oak the money to the now Defendant, and Jadz:ment was given in the 
Irmm.39% GC Ommon place againſt /. S. And upon the Writ of Error, Error 
E'1t, was aftened , for that that the now Plaintif as Adminiſtrator of an 
Adminiſtrator, brought this Aﬀtion, where the Adminiftration of 
the firſt Teftatators goods ought newly to have been committed by 
the Ordinary to the next of Kin , and he to whom the Adminiftra- 
tion of the goods of the firft Adminiſtrator is committed, hath nv» 
thing to doc with them. And ſo the Iudgement was Reverſed. | 


__——— 


119. 
Privity ae- Umble brought Debt againſt Glover for arrearages of rent,and th 
termined of Hem was this, that a man made a leaſe for term of years, andat- 
both paris. ter granted the Reverſion to the Plainrif, and after the Leflee for 
yeares aligned over his whole cſtate and intereſt, and after this af- 
1ignment rent was behind,and the Grantee ofthe Reverfion brought 
Dcbt againſt the firſt Leſſee for rent due after his eſtate affigned over, 
and whether Debt will lye againſt the Leſſee after the afbgnment, 
was the queſtion , and the opinion of all the Judges was that no 
Debt lyeth for the Grantee of the Reveifion againſt the firſt 
Leſſee after the aſſignment of his term, for when the privily of the 
eſtate is determined of both parts, no Debt lycth, and Go the Plaincif 


was barred. 
I 20, ” 
Mainte- N Evidence between Maidfion and Hall, Pophans ſaid , that it was 
NANCE, agrecd in the Star Chamber, if two are at ifſuc In any Aion, It 


1s not lawfull for any ſtranger to labour the Jury to appear, for, for 
Gifdrds caſe. ſuch an Aa one Gifford was fined in the Star-Chamber. Gewdy ] 
Truly the Law is ſo, for labouring of Juries is maintenance. 


M——— 


RN —_— c—— 
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I'2l. 
EY: ckens brought an ation of treſpaſs againſt Aerſh,and a ſpeci- 
| 4 /ciall Verdict was found that R. D. being ſciſcd of certain lands 
Deviſe. . in Fee had Ifſue three children, to wit Joby, 7; #by, and Mary, and by 
his Will deviſed, that after his debrs paid he giveth all his goods 
lands and moycablcs unto his three ehildren equally between wn 

Altam 
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Altam | There are two matters to be confidered in the caſt 
is what eſtate the children haye by this deviſe, whether F =» fray 
or but for life;the ſecond is whether Joyntenants,or Tenants in com- 
mn ; and as tothe firſt point 1 think they have but an eſtate for life 
for it appeares 22 H. 6. 16.1f1 deviſe land to one without expreſſi 
what cltate he ſhall have, he is but Tenant for life, bur if it be ex» 2” 2 3 Sie. 
preſſed in the deviſe, that the Deviſce ſhall pay 20.1; to John S. there, 37 © 
as the book is 24 H.$. R. 125. the Deviſec ſhall have Fee fample. For preſſe pa 
the {ſecond point heſaid they were Joyntenants and not Tenants in Conſiderarion, 
common,bur it the wordes of the Will had been, that they ſhall haye Pat «nd part 
partand part alike, there they are Tenants in common, and not **- 
Joyntenants. Tarfield e contra ] For if they were Joyntenants for 
lite,and the reverſtion deſcend to one of them, that will never drown 
the eſtate for life for the benctit of th2 Survivor. And ifa man give Reverfion de- 
land tv two men for their lives,the Remainder to the right heires {$*"4  « 
ot one of them, yet they arc Joyntenants, and the Survivor ſhall hold Fontinant. 
ace,and albeit the words are cqually between them, yet this ſhallbe 
Intended equally during thcir eftate,and it hath been taken for a dif- 
ference,if | deviſe my land co two equally divided between them,there 
they are immediately Tenants in commmon,and not Joynurmatagur 
if the words had been cqually to be divided between them, there they 
ue Joyntenants untill divifion be made,for that that it is referred to 
2 future time.Gawdy Juſtice J I think they have but eſtates for life,for 
conſideration of blood is not ſo effeuall as conſideration of money; Blood, Money, 
for if I bargain and ſell my land for money, without expreſling any Difference. 
eſtate,'the Bargaincel.ath a Fee imple, but if in conſideration of na- 
turall affe&ion,] covenant to ſtand {ciſed tothe uſe of my ſon,and do 
not expreſ3 any eſtate, there my ſon is but Tenant for life ; and for 
the ſecond point Ithink they are Tenants in commozn and not Joyn- 
tenants, for the cafe is no other, but as if he had ſaid 1 give my land 
to my children by moities among them, and then there had bcen pg, ,,,;,;,. 
no queſtion but that they had bcen Tcnants in common. Popham & 
Cech For the firſt point no cate but for life paiſethyif any cſtat» paſs, 
for it is doubtfull it any eſtate paſs or not,for the Will is,thatafter bis 
debts paid, he giveth all his lands, goods and movcables, Oc. And 1, 
therefore Pophams thought that ſuch Lands which were liable to able. 
DSts ſhould paſs,and no other. For if the Deviſor had had a Term , 4 Term. 
then it ſcemeth no Land ſhould paſs: But admit the Land do paſs,then 
if 1 deviſe Land to two, equally divided between them, they are Te- 
nants in CommonzJBut it I devife Land to two, cqually tobe divided 
between them, by 7.9.now untill Divifion, they arc Joyntenants; So 
I think where the Devile is equally to be divided between them, that 


they are Joyntenants qvovſque Diviſion, becauſe of the reference 
kuture, 
Tobr 
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14.2, 


®. 


| Ohn Cole mad2 a Leaſe for years to one Taunton, upon Condition, 
Deviſe is 4 wy if the Leſſee ſhall demiſe the Premiſes,or any part ot it, other 
dens: e, Hit. than for a year, to any perſon or perſcns, then the Lefſor and hig 
36F _ Heirs may re-enter, the Leſſee after deviſed it by his Will co his ſor. 
rote 37% Popham Gawdy & Fenner | It is a breach of the Condition, and the 
caſe of 31 Hey. $. 45. rulcththe Law in this caſe, tor a Devilc is taken 
for a breach ofthe Condition, v. 27 Hen. $. 10. Quere it ke might nar 

have ſuffered it to come to his ſon as Executor. 

123. 

Man ſeiſed ofa Wood , granted to anether a Hundred Cordg 
Grant be- of Wood to be taken by Aſſignment of the Grantor, and before 


fore property Alignment the Grantee pug that over, and whecher this Grang 


veſted. be good or not, being before Eleftion, was the queltian. And the bets 
ter opinion was, that it is not grantable over, for no property 
was Veſted in him before the Aﬀfignment ; and if the Grantor diebe- 
fore Aſſignment, the Grant is void,'and his Exccuters if he dic ſhall 
not have it. 


I 24. | 
Rewſter brought Error againſt _ upon a Judgement given 

A Jurors ; Bj: the Common place ina Replevin, and it was Afligned for 
ng 'n 1 ror, ft that that Kidman was retorned in the Venire fac. and Bidwer 
e189 wasrctorned in the Diſtringas & habeas corpora. Tanfield ſaid, it was 
mij akgn. apparent Error, and to prove that he cited Parkeyrs caſe, where inan 
appeal Palas was retorned in the Vexire fac- and Farlns was in the 
Habeas corpora, and Paxl«s was ſworn, and theretore Error. And be- 
tween Cebb and Paſten, a Juror was named Hamftrong in the Venire 
fas. and Hareftrong inthe Diffr. and adjudged ill. Cook ſaid, that it 
might not be amended, And: to prove that hecited 9 Edw. 4. 14. % 
27 Hen. 65. where it is ſaid, ny Amendment after Judgement; for 
thereby the Attaine of the party ſhall be colled ; and in a caſe b:- 
tween Crosby and Wilbet, George Thompſon was retorncd in the Vewre 
fac. and Gregory Thomſon was in the Diftr. and could not be amended 
after Judgement. G-way }Itis hard to amend the D:ſtr. for the Book 
of 27. Hen. 6. is, that it ſhall notbe amended, for the Diſtr. is the 
Awarding of the Court, and for that he cited 14 Hey. 6. 39. where 
a Juror was retorned by the name of Hoda, and in the Habeas Cope 
r4 was named Lord, and when the default was efpicd , they a- 
warded a new Habeas Corpora, But in the Book of 22. Hen. 6. 12. = 
Sherits 
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Sherifs retorn was amended, but not the Wrir. And 34 He. 6. 20. 

The Prior of St. Barthelomews caſe, where in the Fenrre ſac. there were 

24 rctorned, and in the Habeas Coryora but 23. and ſoa Juror omit- 

ed, and holden that it could not be amended. But after the opinion 

' ofthe Juſtices of England was, that irthould be anrended, infonmch 
that-it appears by examination the ſame party in the Yerite was 

ſworn, and ſo no damages to any. | ns ; 52; 


lt 


Annell brought Treſpaſs againſt Fer, And the caſe was ſuck , 71..,; 
Pic a mat) To Pollifſed ah Term, and made Af. his Wike' apd pans 
6. Finn his Exccutors, and deviſed all hit Term to them, and that 
they ſhall have the Term untill all his Debts and Legacies were paid; 
and all ſuch charges in ſuit of Law as they ſhould expend, the Re- 
mainder to John Fexy in tail ; the.queſtion was, whether the Execu- 
tors take as Deviſces or as Executors. Gawdy faid, if they take as 
Devifees, then if theone of them grant all the Term;homiorebur the 
Moity paſſeth, and then the Grantee and the other *Executors ſhall 
be Tenants in Common: But if they take as Executors; then when one 


Grantcth the Term, all pafſeth, as 29 Hen.8. is, Clinch & ' Fenner 
od, cher hallenbama Exccmons Gene is .the propet fun&ion-.of 
an Executor to: entermedle with the Will. 5 Gawdy J If I make 


twomy Exccutors, and deviſe the profits of my Land to them uncill 
my Debts and Legacies be patd,and untill they have levyed 1c0.1.after 
thatto their own uſ6,1 ſay they ſhall” cake that as Legatecs, and not as 
Pxecutors , in refpe& of the 1co. 1. which they are to have totheir 

proper uſe. pi = . 2 31.4 nds LOI #3 8 
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126, 
Ota, if man have Judgement to have Retorn upon a Non- 5,.,, 1... 
V futt pwn nd the Plaintifbring a ſecond Deliverance, ,,,,,.. 
thivisa Snperſedeas of the Retornz yet-the Defendant in the firft 
Replevin ſhall 'havea Writ to enquire of the daniages, which fhall 
not becftaid by the ſecond DeHveraniee, bur if he have Indgetgent in 
the ſecond Deliverance; - ther ſhell be recorn Irrepleviſable , arid 
ſal] recover damages ft 


F 
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127. 

Thenghts Titch againſt Wiſdom , an Adtion upon the caſe was brought 

are rot to be gr words ( vis ) he did better than many. an koneſt man 

uttered, qgjd : For there is many a truer and honefter man hang'd, and 
there was a Robery committed , whereof I think him to be one, 
and I verily think him to be an Horſe-ftealer , and upon avy 
C#1. pleaded, It was found for the Plaintif , and pleaded in arreſt of 
Judgement, for that ic is not expreſly affirmed that the Plaintif was 
one of the Robbers, neither that he was a Horſe- ſtealer preciſely, 
but that he thought him eo be one, and thought is free far every man, 
and no flander; but this notwithſtanding Judgement was given for 
the Plaintif, for thoughts tending to ſlander may not be uttered. 


—_Z _ 


128, 1 : : - 5's 
Felony, ] Ora per Gawdy, That a man may be acceſſary to the ſtealing of 
N his own goods, As it he confederate with an other toſteal 
| goods from his Bayly, to the intentto charge his Baily, thisis 
Felony. 
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| 129. 
a». [| Hynnbrought Debt againft Cholmley for 300.1. Arrerages cf a 
—_ F ff Boers pene, And declared ofa Leaſe for years made by him to 
Su: dring R d if default of t be made ofthe 
an Aſſignee. nc Ager rcenaring Kent , and it default of payment bem 
| ſaid Rent at any day, in which it ought to be paid, Quod twnc & te 
Trin. 36. EP ; _— WWW 
ties the ſaid Ager his Executors and Aﬀſignes, ſhall pay ij.{. iiij. d. 
pro quolibet die dence pr ediftus reddit. ſo behind fhall be ſatisfied, And 
ſhewed how the Rent was behind and not paid by the ſpace of two 
ycars, but did not fſhew thathe demanded the Rent. Jackson } The 
lum demanded is by computation more.than ſhould be true : Butit 
ſeems that the Plaintif intends to have every iij. 1. iiij.. d- 
for every day that the Rent is behind; And if that be his intent 4 
then he demands too litth, for in 2 years that will be infinite. Gov- 
Demand. dy } He (bal have bur 1ij, Cf. 11ij.d. for every day. Fewer } I think 
thathe ought to make a demand of the Rent;' Qr otherwiſe he ſhall 
not have the nomine pene. Gawdy ] Nay truly., no more than in 
npon an Obltgation, and he cited 21 Hey. 6 21. Edw. 4. & 22. E4w, 
4- Fenner ]Notlike, for in debt upon an Obligation ic isa =_y 
Ce - 


but otherwiſe of Rent; and it was agreed.that it lics againſt. ib 
figne inthis caſc. 
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Arbin againſt Barton, The caſe was, that two Jointenant | 
Fi the one made a Leaſe for 80 years, to = hi ws —_ 

death, and after died. And whether the Leaſe is good againſt ro begin af- 
the Survivor or not, is the queſtion. Gawdy ſaid that the Leate was ;ey 8 
good, and cited 2 Eliz. 187. Pophem & Fenner & comra] Aﬀer, this death 
Leaſe was adjudged a good Leafe by all the Judges of England; for : 
every Jointenat hath intereſt during his life, and the life of his 
companion. For it was Ewaalls and Par amores caſe, 31. Eliz. Where rg; as 
a Leaſe was made to the Father during his life, oy the life of two 
of his Sons 3 The Father afligned over, and adjudged to continue 
after the death of the Father. The like between Gutter & Locrofts, and 
between Orwin and others + 


131. 

Pot againſt Je. S. and declared in an Aftion-upon thecaſe for | 

words, quod in preſentia deverſorum leigiornum d1xit de prefat. quer. Inſufficient 
hec verbs Anglicans ( viz.) Thy Father q prediftun quer. innuends ) —_ for 
isa thief; for he ſtole my ſheep. The Defendant juſtified the words , **” ar. 
and at the Aſſiſes it was found for the Plaintif, and exception was 
taken in arreſt of Judgement; For that ic is not ſhewed in the Decla- 
Tatjon, that the words were ſpoken to the ſon of the Plaintif, Gaw- 
dy ] I think it is goes for that the Defendant hath Juſtificd the Suffence, 
words ſpoken of the Plaintif, tra Car. + comre,But if the Declaration ED « De? 
be uncertain in form, yet the bar may make it good: But ifthe De- "Tt 
claration want ſubſtance, as in this caſe it doth, there the bar cannot 


make it good, 


$23 5; 

R Obert Sharples and Grace his Wife, brought Debt upon an Ob- Debt. 
ligation againſt N. Hankznſon, the Obligation boar date xijj. 
die OFfobris, An. xxx). Eliz. The Condition was, if N. H. did pay 
viij. 1. of lawfull money, &c. inthe year of our Lord God 1599. At 
or upon the 13th day of Offober, which ſhall next enſuc the date 
hero The Defendant pleaded that the day of payment was not 
come, Gawdy ] I think the day of payment is the 13 day of Oftober, 
next after the date of the Obligation, And thattheſe words in the 
yar ofour Lord God 1599. are mcerly void. Fenxer Juſtice ] I think 
that the payment ſhall be in the year of our Lord 1599. For when 
acertainty appears, allbeic afterwards an incertainty come, yet that 

(Bb 2) ſhall 
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all not hurt the certainty but rhe firft certainty ſhall ſtand, and the 
Incertainty ſhall be void, And in this caſe the An. De. 15 99. is ſuffici- 
cient certainty, and thertore the ſubſequent words are void. Popham ] 
I think that the payment ſhall' be the 13 day of Offober prox, poſt An. 
Dom. 1599. For the words are, that the Obliger ſhall pay viij;1. 
ot lawtull money of Exg/ardin the year of our Lord'God 1599. 
And it the payment ſhallÞ« befor: this time; none may know burby 
the m_ of Prophecie, what money ſhall be currentin England thit 
year before the year Come, and it is impoſſible to Pay that before ; 
enfcoff betore Eater, .him that comes firſt 'to 
Pauls upon Afichartmas day next, this is void, becatiſe'it is iht- 
poilible, _ ty : | 


— 
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133. ME 
Teſte of the B!! er brings a Writ of Error againlt- Jexking +, and -the Ecroral- 


ligned was, for that the ſuit was commenced 35 Eliz. And the 
Venire fac.to try this iſſue borc, Teſte 33 Eliz. Gawdie) a Venive fac. 
which bears Teftre 33 El1z. cannot pofſiblebe 'to ery anIifinetn 35 
El:z. which is two years after , and therefore here is no-verre fac. 
and 1o holpen by the Statute of. 18 E1iz. after Verdift. Tarfeld | 
This very caſe was Yorks caſc, adiudged in this Court that itwas'nor 
holpen by the Statuce. 4 TY 


mens ſ—— PR 
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N Ota per Cook, Attorney Ge, that the Lord Kee'S hatis, 

was of Counſel] ina caſe inter Harlakenden, and". whire it 
wasadjudged, that if a man make a'Lefſe for years of Land , excep- 
ting the Wood, and after the Leaſor grants the Trees to the Leſſee, 
and the Leſſce afligned overthe Land to another , - not makingany 
mention of the Trees, now the Trecs ſhall noe paſs to the Aſſignee 
as annexed tothe Land, for the trees and Land are not conjoined, 
for the Leflce had ſeveral] intereſts in them by ſevcrall Grants... 
SS: Su, 
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1235, 
Ri ftment: :m— againſt Xing, and the Title of the Land was between Sir 


Hugh Portman and Morgan, And the Eje&ment,was ſtippoſed to 

beof 100.Acres of Land in Date% Sale,and the Jury £ unfibe Defen- 

dant guilty of ro Acres, but did not ſhew in what Town they lay, 

whereupon Haris Serjeant moved inarreſt of JUdgromert , ſor that 

itdoth nor appear where the Sherif may pur the Plaintif in Pofleſſion. 

Et non all#caryr, for the party at his peril! ought to ſhew unto oe 
| Sheri 


_«(189) 
Plaintiff the 'right land, tar which Judgement was piven-for'the 
HMaintif. L4'f Y5! ll Re | "arty 1 Att 0A 5H) b-- 
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{NL1nd aga inſt Bardwich ,'and thecafe WaCthiy; thata wotmnanbe. | 

A Fig poftcfled ot. Goppibold Tand'for herrWidowes eftareg Howed Forfeiture 
the land, and after took the Plaintif to Husbaridfrandthe Difehdant of x part ich 
being Lord of the Mannorentred and took theCorn, and'the His- /ar renant, 
band brought an aftion of Trefpals.Cl;»eb JIthink, the Woman (hall 

vt have the corn, burif.cthe Witz had Leaſed the Land} andthe Leaſe by Te- 
Leiſec bad ſown ir; andafcer the Wite-had maried , *ahd*the® Lond nant ſr life, 
had entred, yet the'Leflcethall have theCorn. But In the cuſe Vir, 

the Woman her {elf is the cauſe of the Determination” of her eſtate , 

tor ſhe committeth the A, and therefore! ſhall nothave the Corn, 

no more, than.if Leflee for life ſow the Land ,' and after commir for- Forfeimre: 
feiture, and the Leffor enter, in this caſe the Teffor ſhall have the 

Corn. Fenwer JAt' thefirſt the State 6fthe Woman was certain; viz. 

tor her lite, buryer dererminable by Limitation if ſhe mary. And it 

a man which hath an Eſtate determinable by Limitazion ſow'the 

ground, and+before feverance- the Limitation endeth the ftare, yet 

4the party ſhall hayerthea Corn'which' he hath ſown; And- in the calc 

atthe'bar, there is no Forfeiture committed which gives courfeot 

Entry, nor no diſhinheritance or wrang made tothe Lard,. as in the 

caſe where Tenant for life after his ſowing commits forfeiture; and 

iia man enter for breach of a Condition, he ſhall haye the Corn, and Eatry for con- 
not he that ſowed the fame, tor thac his entry. oyer-reacheth the fate 4;tjz2 broken. 
ofthe other; but” inthis cafe the entry of the Lord doth not aver- Xs 
reach the Title-ofithe Woman; 'toy be (hall tak*/ 'that' from the time | 
that the +Limitarion endeth'itho Eftate; -and not by any relation 

before, .. For the Aﬀt'of the 'Wernan is Lawfall , "and "there _ 

fore no reaſon be- thall: Ioſe the 'Corns Popham Chicf® Juſtice J 

It. is cleare, if Tenant for [life Tow and- after commit a For- -rfeimure, 
teiture. And the Leiſor'enter, he ſhall have the Cori; © hi 

like is it if »che 'Eeffee after /the ſowing ſurrender his Term"the Surrender, 
Leffor, or he to whom the Surrender was mad&{hall kevethe corn; 

but it Tenant for life make a "leaſe for yeares,and after commit a ! eaſe by Te- 
Forfeiture,and the Leſlor enter, now the Leſſee ſhall have the Corn; 7"! far life. 
and in the caſe atbar,if the woman had Leaſed fox yearess; and the 
Leſlee. had ſowed the land, and after ſhe had taken Husband, now 
the Leſſce and not the Lord ſhall havethe corn ,: for the aX af rhe 
Woman ſhall not prejudice a third perſon, but when he her fclt is 
the party, and hath knowledge - at the time of the | ſowing 
what acts will. datermins er eſtate, then is tt reaſon if ſhe by her 
(Bb3) | __ 
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 ownatt will dererraine her eftarc, that the . thall Tofe the Corn:. For 


it Leſſee for life ſow the land, and after pray in aid of a Stranger, 
now if the Leffor enter he thall have the Corn, And ſo it Tenant at 


Will ſow the Land, and after determine his own Will, the Lefſor 


ſhall kave the Corn, but otherwiſe it is it the ſtate be determined 
by the a& of law, orcf a third perſon, fo that no-tolly was in 


| hintthat ſowed. Fenxer If the Husband and Wife were Lefſees 


during the coverture , and after the Husband ſowes {therJand, 
and then the Husband and Wite are divorced , yet the Hus- 
band ſhall have the Corn,for that the Husband at the'time of the 
luwing had no knowledge of the AQ which determined his intereſt, 
So inthiscaſe the Woman at the time of the ſowing. did not 
know of the future A&t which determined her intereſt , and 
therefore no raſon ſhe ſhould loſe the Corn , for the Corn 
is a Chattell in her; for if ſhe had cither granted them, or been out- 
lawed after the ſowing, and then had taken a Husband, Now the 
Queen inthe caſe ofthe outlary, or the Grantee in the other caſe, 
and not the Leſſor,ſhall have the Corn. Pephan ]I will agreethe caſe 
ot the divorce to be geud Law: For that is not meerly the Al ofthe 
party, but allſo of the Court; but in the caſe at bar, the taking ofthe 
Husband is the Voluntary A ofthe Woman per que. And after 
Judgement was given againſt the Husband > which was the Plain- 
Lif, 


137. 


A Scough brought a Writ of Error againſt Hollingworth upon a 
Judgement given in the Common place in a Writ of Debt 
brought upon a Statute Merchant, And the caſe was that Aſcongh 
came before the Maior of Lixcoln, and put his ſeal to the ſame Sta- 
tute, and the Kings ſeal was alſo put! thereunto , but one part did 
not remain with the Maior, according to the Statute of Attor Bur- 
well, And it was adiudged a good Obligation againſt the Partic, 
albeit it is no Statutc. Godfrey | I think the Judgement ought to be 
afirmed,and he cited 20. E.. 3. accompt 79. And it is clear that 
a thing way be void to one intent, and good to another, by 10. Eliz. 
but Pepham and Fenney were of opinion, that it was hard to make it 
an Obligation, for in every contraft, the intent of the parties 


Intent in *1*!Y 5, eo be respected. And here the intent of the pariies war, to 


contre. 


Pelruery. 


make it a Statute, for the Kings ſeal is put to it, and a Statute 
needs nodeliveric, butan Obligation ——_ to be delivered,other- 
wiſe it is not gocd, and being void asa Statute, it is void in all; 
And after Judgement was given, That the firſt Judgement ſhall be 
everſcd if other matter be not ſhewed. 
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Odyans againſt Smith in Treſpas forthe raking of art Ox in Dt. 
Bri. Defcndane Juſtified the king Wikkaws. and that we j ' | 
his Freehold, for damage feaſant: 'The Plaingif made” #rjtw agd-p;,.. ſere 
ment That the place whereof he hath -coriipJained' the" "taking e6/ Je may be 
be is Green-acye in Dale , and the Deferidant juſtified there for Her- iſe __ 
riot ſervice. Gawady ] | think-the 'Lord -may ſeiſe Herior-- ſer- Seafure mekes 
vice, and when theEvrd hath ſeiſed' that is'a feifn by the hands of «/e1fn 
his Tenant, Plowd. fo. 45. And for the laſt point, there is not any 
colour or queſtion, for when in treſpaſſe the Defend pleads a plea 
in bar, and then the Plaintiff makes a new Aﬀignment, reaſon will 
that now the Defendant ſhall have anſwer to this new afſigned wrong ew «fien- 
far per 27. H. $8. 7. after a new aſſignment, the old barre is wave 
and out of the book, and the Defendant ſhall plead gothe new 
ment, as ifhe had never pleaded before. mes ann Fenner & Clinch 
concordaverunt cun Gawdy, | 


Lk: SR | 


| Ty a good/name of purchaſe, for it is a ſufficient denomina- 
tion who ſhall take, per Popham & Fenner. 


Baſtard. 


140. 


Awdy Juſtice ſaid a man |cannot be perjured by an inuwend. 
Pophans faid,that no man is to be touchedfor aperjurie upon tac Ferjwry- 

Statute of 5. Eliz. if he be not depoſed av ſome matter depending 

mn ſuit, in ſome Court of Record, and it he be perjured in circum- . 

ſtance, and not in the point ip queſtion, that is not material}, and is 

not puniſhable by the Statute ot 5. As if a man doe ſwear, that he 

ſaw ſuch a man fteal,, and deliver fuch a deed, and when he did 

it,, he was in blew coat, where indeed he was not in a blew 
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I4 1. 

Opham Chicf Juſtice ſaid, Ph will be a difference between 
Pialunaine ſolute, ,, and; disjunfive contingent... as.'if a 
may be bouagdito pay ten pound, or to. cnfeaff one.,upon the returne 
Vof-1.S. from, Rome 3, there, if 1. S. dye. before he.retura from Rome, 

"then che vbligation. is :{avcd, although the ten pound be. never pay. 
'ed:- but if it be a voluntarie Alt; as to pay you tcn pound 6 
or to cnfcoff-you before Micharlmas, there if the Obligar dye 
before dis. yer bis Exccutors oughs,to pay the money.  - | | 
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A Large Table of all the Remarka- 


ble things conteinad in the 
whole Book. 


A 
US Batement of aWrit, ſee Writ, 
99 Account, where an Acount lies, and where net. pag. 17 
Y pl.14-Pag- 43- pl. 2 pag. 160. pl. 91. 
Allion upon a caſe, ſee caſe and words. 
v9 Adttion, who eannet have an Attion, pa. 29. pl. 4. pag-43+ 
1. 22, pag. 161+ pl. 92. 
re one may have one Attion after another, and what Aftions they 
muſt be , and where he ſhall have none. pag. 43.pl.2 2. 
Who exght to joyn in an Attion, who not , pag. 76.pl.6.pag.$3-pl.3- pag- 
160.pl.91. | 
What Aion Execators may have, what not, pag. 105. pl.g. 
What Aftion lics againft an Adminiſtrator, what not, pag.106.pl.i1.pag. 
119.pl.4. 
Fn. Againſt whom an Account lies, againſs whom not, 161.pl 94- 
Pa.177-Pl.111. 
Adminiftration and Adminiſtrator. When letters of Adminiſtra- 
tion may be taken, pag.31-ph2- 
IWhat ſhall be ſaid an Adminiſtration of goods, what not, pag. 152.pl 79. 
Where it muſt be ſhewed, by whom Adminiſtration was gramed, where net, 
Pag.96,97.pl.13. | 
Where one ought to Adminifter, where not, pag. 182.pl.118. 
What Altions are maintainable , by, and againſt an Adminiſtrator, and 
what not , pag.106.pl-11.pag-119 pl.q.pag.182.pl.118. 
Advowſon. VYhere an Advowſon (hall paſs, where not, pag. 42. 
pl.20, Ee 
Admittance. VVhat is a good Admmittance to a Copyhold, what not , 
pag. 95,96.p1.9. 
Advantage. VVhere one ſhall not take advantage of a thing for lack, of 
leadingt, pag.106.pl:11.pag.161-pl.92. 
Addition. VYVhat Aaditiens do hurt, what not, pag,123.pl.7.9.pl.15, 
_ V'ihat ſhall be 4ſſets, and what not, pag.58.pl.15.pag.7 
0.pl.15.pag.$8.pl.14.pag-115-pl 8.pag. 177.pl.11 1. 
Alien. V/hoſhall have an Aliens Lands, page 29 pl.4- 
Amendment. Vſhere"a Record may be amended, where not ,pag.1.pl. 


3-Pag.-31-pl.3.pag.78,79.pl.12.pag.89.pl.17-pag.113-pl.3-pag-124-P. 
(C c) 10 


The Table; 


10.Pag.133.pl.32.pag-136-pl.36.140.pl.5 1.pa.15 1,i52.pl. 78.pag.184, 

i85.pl.124. | 

+. ws MY For what things ſeverall perſons are to be amerced, pap. 
2.pl.7.pag.4.pl.7.pag.24-pl 4-pag-a11.pl.17. 

"ut. (hg VVhat Annuity is goed, what xot, pag.7.p].i1.pag-8.pl.11 
pag. 30.pl.1.pag-64.pl.2. pag. $3.pl.1. . 

Apportionmeut- V/here a thing may b2 appertioned , where not, pag. 
21.pl.14. pag-44-pl.24-Pag-116.pl.13pag.116.pl-15. 

Appearance. How one ought to appear in Conrt, pag.61.pl.20. 

P'Vhat 15 a good appearance, what not,pag.67.pl.12.pag.118.pl-1. 

Arbiterment. YV/hat (hall be a good Arbiterment, and what not pag. 
77.pl.8. pag. 9 1,92-pl. 4-pag.125.p). 14. 

Arreſt and arreſt of Judgement. VYhat is a good arreſt, what not,yag:; 
30. pl.5. 

Vi hat is good watter to arreſt Judgement, what not,pag.186, 187. p]: 


f33$s | 
Afſumpſit. YVhat Aſſumpſit 1s good, what not, pag. 32.p1'6. pag: 48. 
pl.6. pag. 94,95-pl-4.pag.97.-pl. [4 Pags 138, 139.p1.46-pag-154-pl. 
$1.pag. 156,157. pl. 85. pag.168. pl. 99.pag.180.pl.113. 
Vithere an Aſſampſit is broken, and where net,pag.146.pl.e5. 
Aſſiſe. VVhere an Aſſi)e lies, and where not , pag. 64.pl.3-pag154- 
pl. 80. 
Attornment. V/here an Attornment is neteſ[ary, where not,pag. 38, 
pl. I 4 oy 
VP hat is a good Attornment, what not , pag.55. pl.13.pag-95.-pl.9.pag 
95,96. pl. 9g. 
Attaint. V Vhere an Attaint lies , and where not, pag, 42.p1.18. 
Attorney. VVhat Atts au Attorney may do without P Varrant, and what 
wot, pag.40.p1. 2. 
Aſhgnment, VVhat may be aſſigned, and what not, pag.$9.pl.16.pag. 
156.pl.134. 
VE VVhat is a good plea in an avewry,woat not,pag.65.pl.6. 
Averment, VPhere an Averment is neceſſary, where not ,pag.71.pl. 
45.7 {ops anda: pl. 18.pag. 123 .pl. 8.pag. 
155 .p1.83. 
ere an Vermont may be received, where not, pag 107.pl. 12.pag. 129. 
pl.22 
Anaita querela. VV here an audita gquerela lies, where not, pag. 171.pl. 
I01.pAap. * SSL af Is He is pl.111, 
Aide. Vi hat praycing in aid 15 gooed, and what net,pag.40-pl.18. 


The Table. 
B. 


Ar, vide - 4 f , 
What fhull be a good plea tn bar, what not, pag.43:pl.22,44 pap. 
oL25-pa-eogles. ag.43-pl.22. Pts FONG: 
Bargain ad Sale. at (hall be ſaid a good bargain, what not, Pag.65z 
66.pl 7.pag.69.pl.13. 
Bayl. Where one mwſt fd Bayl, wherenet, pag.127.pl.19. 
at is good bayl, what not, pag.139.pl.48. 
IW here the bayl is di[charged, where not, pag.174.175.pl.108. 
Battery. YPhere an Aſſanlt and Battery lies, where mot , pag. 176. 
1.110. 
a What a Benefice is, and whence derived,pag.y 69,170.pl.190. 
By-laws. hat By-laws are good, and'what not, and who they ſhall bind, 
and who net,pag.79.pl.13. | | 


C. 
Aſe. For what words or other cauſe an Aftion npon the Caſe lies, for 
what not, pag:25.pl.5.pag.36.pl.10.pag.48.pl.5.pag 56.pl.11.pag. 
$4.pl.5.pa.$5.-pl.7.pa-11 9.pl. paga25;9l02-pag 126 lin neg 28, 
pl.21. pa-129.pl.22. pa.130.pl.26. pag.132.pl.28. pag.1324133-pl.30, 
135-Pl-3 pt 37-pl-42-pa-138.pl.43.pa.143-pl.58.pa186.pl.131.pa. 
1658,169.pl.99.pa.172-pl.104-pa.185.pl.27.pag.186.pl.13r. 

Ccllavit. pon what a Ceſlavit is grounded, and where it lies, and where 
»ot, pag.18.pl. 14-pag.23-pl.14- | 

Challenge. Where a Juror may be challenged,where net,pag.2 3.pl.2, 

'#hat ſhall be a principall Challenge, what ———_—_— 19, 

Vhat Challenge is good,what not, pag.91.pl.2. 

How a Challenge fo Juror ſhall be tried,pag.91.pl.2. 

Chanceltour. The Solemnity of the Lord Chancellenr in taking his places 
pag. 46-pl-27. 

Charge. Y/here laxd ſhall be ſaid to be charged, where not, pag. 59,60, 
pl.17.pag.62.pl.22.pag-65,66. pl.-7.-pag.116.pl.13.pag.119.pl.5.pag. 
168 p1.98. 

Chateet. VFhat ſhall be a Chattel, what ot,pag-189-pl.136. 

Claim. V/here Clains ought ro be made, and where not,pag.10.pl.12,pag. 
12.pl.12.pag.148.pl..71.pag.171,172.pl.103. | | 

Common. V/here Common is extinguiſhed, where not, pag.1.pl.6. pag. 

* 30-pl.13 &17.pag.114 pl.6.pag.117.pl.15+ h 

Where one ſhall have Common, and where uot, pag-39.pl.13- pag. 117. 

l.115. 
PL ag A thing entire, Pag.z 8. pl.1 3. 
VVhat is Common by common right, and what wet, pag.114-pl.6. 
What aits a C ommoner may do, what notgpag,117.pl.15. 
Coundicion. How a Conditron ſhall be expounded,pag.137.pl., v. 
(CE:#) Cone 


The Table, 


Condition. By what aft a cendit ion 5s broken, by what mt.pa.177.pliy 
pag.117.pl.1 l 1-Pag.184-pl.122. 
YVhere a Condition is extinguiſhed, aud where nor, pag 17.p1.14.pag.1$. 
pl.14.pag.19.pl-14. pag. 20-pl.14.pag.21.135.pl.33. 
VVhat Condition not to be performed, pag.q5.pl.27. 
VVhat (hall be ſaid a Condition, what not, pag. 74-pl. 1.pag. 131.pl.27. 
pag” 134- [1.33- Pag- 152515 391542 1-80. pag. 178.Pl.111. pag. 179. 
112, 
Conlpi racy. Where au Action of Conſpiracy lies, where not, pag. 51, 
Hi. © 
Copyleld, Vihere a Copyhola is extinCt, whe-e mot,pag.39-pl 9g. 
Vi/homay grant a Copyhold, who notepap 37-pl-11. 
Confirmation. YVhat ſhall be ſayd a Confirmation, what net, pag. 26, 
1. 6.-pag.26.pag. 29.Þl.4.pag.156.pl.84. 
Cots tor the fa = Hs Cofr rhe. 12.pl.12. 
Covenant. V/hat words makg 4 Covenaut, what not, pag. 16. pl.14-pag. 
74- pl. 1.pag-131,132.pl.17. | 
V'hat ſhall be a breach of Covenant, what not, pag 49.pl. 10. pag. 59. pt. 
17.pag.58.pl.15.pag.65,66.pl.7.pag.74-pl.1. 
Covin. V/ here Covin mu#t be pleaded, where not, pag. $.pl-17. 
VV here Covin fall hurt, where not,pag.177.pl.111. 
County. V/hat Counties may joyn in Trials, what nd ah dine p!.1. 
Conſideration. VFhat is a good Conſideration to ground a promiſe, what 
not, Pay.9495-pl.g.pag. 97-pl.14-pag.156,157.pl.85. 
ommon Intent.}///hat Common Intent 15,4nd where it may be,and where 
et, pag.111.pl.18. 
OO V Vhat ſhall be a Conſent, what not, pag. 68.pl. 13. pag. 69. 
33. 
"7 2 0 How a Covenant ſhall be conftrued, pag.71. pl.16. 
Where an Attion of Covenant lies, where not, pag. 175,176-pl.-109. 
Conſtruttion. How doubtfull words ſhall be conſtrued, pag. 98.p1. 3. 
Countermand, vide Revocation. 
What ſhall be a Conntermand of a will, what not,pag.93.pl.6. 
Court. Where the Court may take notice of things ex olds where 
not, pag.106.pl. 11, 
For what things an Allien is to be brought in the Spiritwall Court, for 
_ at the Common Law , pag. 113. pl.”'. pag. 119. pl. 4. pag. 162« 
FVbe way keep Comrts, and who net, ag.117.pl.15. 
Conſideration. What ts a good con Þ m2663f96 tocreate an eftate,what not, 
pag.184-pl. 121. 
4165 "oy Wha may be ſaid privy to a Contrail, who not, Pag. 120- 
pl. 6. 
What is an uſnrions Contrall, what net, pag.128.pl.20. 


How 


The Table. 


How a Contratt (ſhall be conſtrued, pag.189.pl.137. 

Corporation. Of what a Corporation deth con mis 122.pl.7. 

Contra formam collationis, Where a Contra formam collationis /zes, 
where not, pag.171-pl.102. 

Conſultation. Where a Conſultation lies, and where not, pag. 127. 

1.18. 

Cureadie of England, Who ſhall be tenant by the curteſie,who not,pag.1 4. 
pl. 13 .pag-81,82.pl.22. 

Cuſtom, What ſpall be a good cuſtom, what not,pag 102,103+p1.8. 

What a caſtem is,pag.10 3,pl.8. 


D 


Amages. Damages given in Battery, and how ,pag. 33,34-p1.$. 
Where Damages may b trebled, where not,pag.41,42-pl.18. 
Where Damages lie, where not, pag. 92-pl-4. | 
Day and Day in-Court. Whohath Day in Conrt,who not,pag.45.pl. 25. 
What time is Day, and what Night,pag.60,61.pl.18. 
Where the Day of doing athing muſt be ſhewed, where not, pag, $9, 90. 
l.9. 
Pn . Vyho ought to make 4 Demand, who not, pag.17.pl.14-pag- 
56, pl.10-pag.75-pl.3.pag.129,130-pl. 25. 

Vilhat is a good Demand, what not, pag.124.pl.9.pag.1$5.pl.29- 

Vihere a Demand is to be made,pag.137.pl.z1.pag.185.pl.129. 
Demurrer. What is a good Demurrey to an Evidence, what not, pag. 

 15416.pl: 14. 

Phat vs gots. Demwrrer to a Plea what not, pag.52.pl. 1. 

Vl hat things are confeſſed by a Demurrer, what not, pag.52-pl. 1. 

Debt. VFhere Debt lies, where not, pag.30.pl.1.pag.31-pl-7. 

VV hat is a good bar in Debt, pag.s5 1. pl.13. pag-79,80-pl. 15. pag. $0. 

1.17. 
Deed. : Vihat is a good Deed, what nat.pag.167.p1.66. 
Delivery. V/here a Delivery of a thing is neceſſary, where not,pag.1$9.5. 
|. 137. 
Lebs Vihere an Attion of Detinue lies, and where not, pag. 65. pl. 
pag.152.pl.79. 
Deed. What ſhall be a good Deed, what net, pag. $3.pl.2. pag-116. 
L.12. 

Devite. What things may be Deviſed, what not, pag.84.pl.6. 

What is a good Deviſe, what not, pag.$8.pl.14.- pag-99.pl-3. pag.100. 
pl 3.pag.111.pl.15. pag-129.pl-23. pag.139.pl. 47- pag-149. pl.74. 
na 150,15 1.pl.77. pag-153- pl.80.pag.184-pl.122.pag.185. pl.125. 

Debt. Where an Attiou of Debt lies, where nxt, pag.119.pl.6.pag.130. 
pl. 26.pag.152.pl.79. pag. 182.pl.118,119.pag.i85.pl.29. | 

Declaration, What ſhall be a good A what net, pag. 97 pl.12, 

Cc3). pag. - 
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p 8.109,P1.15,Pag.tt! Pl.r8.pag.15,pl.19,pagags.,pl,$4.75 6.pag.fs 
1,135. | | 
able What ſhall be ſaid A Devaſt avitywhat no! , PAag.1l 3.P1.8.pag 
14.P).57.P1g. 81,pI.117. | 
D-ctermination, Where an eſtate - d:termined, where 0t,pag.t5s7,158, 
| $6, pag.178.pl.ti1, pag. 179.PLI12, | 
Diearion.. What 15 a good Diſpenſation 10 hold divers livings, and 
what not, pag.15 2.P1.97. | 
Diſcontinuance, What jhall be ſaid a Diſcontinnance, what not, Pag.25, 
1.6, | 
Whee and when one may diſcont inne his Action, when not,pag, 53.ÞP'.3. 
. Diſtreſs, Where a Diſtreſs lies for rent or ſervice, where nor, pag,s, pl, 
I pag. 2.PÞ1.29,Pag.97.P1.1 4, 
When a Diſtreſs onght nos te be taken, pag,z5,pl.10.pag.t40,pl.50, 
How a diſtreſs mnſt be uſed, pag1o09,01,pl.5. 
Diſſeifor and Difſeilin, YYho ſhall be a D:ſſeiſor with force, who no, 
pag.q2.pl.18. 
Whe (hall be # Diſſeiſor, who not, pag,$2. pl.24., 
Diſccnt, What lands ſhll Diſcend ro the heir, what et, pag $4.p1,6, 
pag.88,pl.14. | 
Where on? ſhall take by Diſcent, where not,pag.159 pl. 47. 
Diſcharge; What 1s a good Diſcharge of a debt or duty zpa.t5s 6,pag.$..pl 
174.pl103, 
Dower, What ſhall be a good plea tn bar of Dower what mot, pag.4. pl. 8. 
pag. 27.pl.8.pag.io8.pl.r13.pag.i4s.pl.71. 


V'Vhere the feme may waive her Dower where not,pag.105.pl.13. 


E 


E Je&ione firme, Who may have ar Ejetione firme,and who net,pag. 

S- $5 pl. 

W here Elettion of Action lyes, or other things where uot, pag.20,pl. 4. 
Pg.25.p1.6,pag.83,pl.i,pag.l24.p1.9.pag.izr,pl.,27, pag. 142.pl.55. 

_ Pag.175,plos, 

Elegit, V Vhere an Elegit /:es, where not, pag,1$0.pl.r15. 

Enrolment, To what me an Enrolment of a Deed ſhallrelate, pag, 18; 
pl.14, 

What (hall be a good Enrolment, and what zot,pag62,163,164.p1.97- 

Entircty ant Severality. Where a thing is Entire, and where Several, 
pag-18,plg.pagrg,pl.is. 


Hy, What Emry imo lands 15 a gronnd for an Ejeftione firme, pag, 
5.Þl.10. 


Where an Entry 1s lawfull, where not,pag,6,p!. 
p1.50,pag.1 78.pl.1 11,P28.1 88.p1.1 36, 


r.Pag.t25,Þl.13, Pag.153s 
What Emtry of Record is good, what not, pag, 91 Þ1.3. 


Error 


Wy The Table, 


Error, What is Error to Reverſe a Judgement, what net, pag,1z 8.pl.45 

ag.i 40,Pl,50,pag. 8421 85.pl124. 

Who may reforns Errors in Judgements, who wot ,Pag.14.P1.63, 

Where a writ of Error lies, where not,pag.181,pl.116. 

Eſcape. Where an Eſcape lies,where not, pag.180 pl.11 4. 

Eſtoplc. What ſhall be an Eſtople to parties, what to ſtraugers,pag. 43. 
pl.22.Pag-53»54 Pl.5- | 

Eftrepment, Where an Eftrepment lies, and where not, pag 50.pl.i 2. 

Evidence. Who muſt firſt give Evidence, pag.27.pl.2. 

What matter may be given in Evidevce, what »ot,pag.$0,81,pl.1$, 

What is good Evidence, what net, pag.124,4125.pl.11. 

Executor. What Atts done by an Fxecntor are good, what not,pag, 2 pl, 
4.pag.141.pl.5 4.pag.184.pl.25. 

What things an Executor ſhall have, what not, pag.6 4.p1.2.pag.98.pl, 
17.pag.112,pl.19.pag.129.pl,24.pag.143.144,145.pl.60,pag.$4.pl-123. 
pag.183.PlLt25, 

What Attions an Executor may have, and what not,pag.90.pl.19.pag, 
165,pl.9, 

What q tons may be bronght againſt an Executor, what'not, pag.106 pl, 
11,Pag.154.pl.8. | 

Exchange, What is a good Exchange, what not. pag.27.pl.s 

Extinguiſhment, By what Aits a thing may be extinguiſhed, pag-43.pl. 
2 4.P4g.53.PL,4.P48.92293.P1.5-Pag.93294-PI.7.Pag.84.PI.q.pag.to7, 
pl.12,pag.114.pl.6.pag.116.pl,13.pag.116.pl.15.pag.125,126,pl.16,pa, 
t49,p1.73.pag.156.pl.84.pag.157.pl.86.pag.1s1.p).116,117, 

Examination, Where one ſhall be examined , where not, pag 64,65, 
Pl.g. 

"ute — How Statntes ſhall be expounded, pag.137.pl.40, 

How 4 condition [hall be expounded.pag,.137 pl.49. 

Execution, Wheve Execution ſhall iſſue forth, where not, pag 120, 
pl.5, 

wie: 4 good plea in bar of an Execution, what not ,pag,170,pl.to1,pag, 
174,175.pl.108,pag.tos,pl.114, 

What is a good Execation what not.pag.130.pl.115. 

Extent, Where a Statute ſhall be Extended, where not, pag .120,pl.5, 

What is 4 good extent, what ret, pag.161.pl.92. 

Exception, Where a bill of exception lies, where not,pa2.137,p1.39, 


F 
"Aliifying, What falfifying is, and who may falffie, and who net,pag, 
8.pl.11.,pag 26.pl.7.pag.96.pl1.pag.$7,pl.12. 
Fee Simple Divers ſorts of Fee Simple, pag.9.pl.12, 
_— words will create a fee ſimple, what not,pag.135.p1.33.pag.183. 
pli,211, 
Fcme 
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'cem Covert, What Afs done by feem covert are void, what not, pag, 
13.pl13.14. 

What Act; done to a feem covert are good, what not,pag.tz pl.13, 

Felony. What (hall be accounted felony, what not, pag, 72.pl.18.pag. 

129,p1.24.Pag.185.p1.28. 

Feotfment. What is a good feoffment, what not,pag.92,93-pl.5. 

Fine of lands,,Fc. What right in lands a Fine (hall bar, what not, pag. 
6.pl-11.pag-107-pl.12. pag.no.pl.15.pag. 148.pl.71, as bagel gy 
Pag-171,172.P1.103.pag-18t.pl.116. 

Hew a Fine (hall tnure whereno ſe limited,pag.67,68,69,70.pl.13. 

Of what a Fine may be levied, of what not,pag-107.pl.12. 

Fine and Impriſonment. For what offences a Court may Fine and Impri- 
ſeu pag.30.pl.5.pag.34-Pl-8.pag.93-pl.5. 

What offences are binable, and what not , Pag.146-, pl. 63. pag, 165. 
pl.97182.pl.120. 

Forfciturc, By what atts 2 leaſe for years ,or other eftate ſhall be forfeited, 
by what not.pag.40.pl.18-pag.4i-pl.18.pag.15S.pl.86. 

By what alts an Obligation ſhall be forfeited, by wha: net, pag, 49,50. 


l1o,&1, 
W bh ſhall be forfeited tothe King by Wtltwrywhat not,pag.s5.p1.8.pag. 
.103,104.Pl.9.pag.1c5.pl.g.pag.1$9.pl.136. 
Vi here one [hall forfeit his goods, where not,pag.135.pl.35. 
By _ atls a copyhold is forfeited, by what not ,pag.143-pl.59 pag.t$8. 
p1.136. 
By what atts A libert » may be forfeited, by what not,pag., 4.6,pl.63. 
4971 _ Where freſh ſuit is required, and where net. Pag. 60 , 61: 
_pl.18. 
Fraud vide covin. What ſhall be ſaid fraud, what net, pag.116.pl-12- 
pag.118.pl.2.pag-176. &c. pln. 


Pm was of the King , and common perſons: Where an incertain 
grant may take effett afterwards,pag.7.pl.11. 

VV hat grant by the King is good what not,pag.7.pli [. 

VV hat grant by Tenant im tail ſhall bind the iſne,pag.7-pl.11. 

V Vhat things are grantable over, what mot pag. 31 'pf. 1.Pag-74575-Pl. 


"> bog 18. pag. 112, pl. 19.pag.117.pl.15.pag.184:pl.123-pag. 


V'Vhat grant of arever/ion is good, what not ; 
, © a ' 3 : ag. 26.pl.7. 
V'Vbat con;ratlion grams ſhall have, pag.121-pl.9. 


Heretick 


_ The Table; 


| H 

etick: Who is an heritick, whonot pag-36,p1.10. 
Hae: What things the Herr ſhall have , what not.pag.98.pl. 17- 
pag-127-pl-24 : X 

Yeriot. What Remedy the Lerd hath for his Herriot. pag. 189-pl-138: 

Homage. Where one ſhall not do Homage,pag.14.pl.13. 

Huc and cry. Where Hne and cry 15 requiſite, where not,pag.56.pl.10. 

ag.60,61-pl-18. 

Bandred. Where an Aition lies againſt an Hundred , where mt , pag.55 
pl.9-pag-5 6.pl. 10.pa.58.pl. 16.pag.60,61 pl. I 8.pa.70-pl.74-pag- 
$6.pl.11.pag-I48-pl.69- | k 

Hucband and Wife, What As of the Husband hall bind the Wife, and 
what net. Pag.1 3>14-pl-r 3,14: | 

In what Attions the Husband and Wife may joyn in, and what not, pag- 

52.pl.1.pag-159,I 60.pl.9 1. 

YVhat Aits the wife may dowithewt her Hasband, what net. pag.110- 
pl.15-pag-160.pl.91. | 

VV hat Atts the huthand is compellable to do for che Wife, pag. 127.pl. 
19. | | 


I 
= fail. Vp hat things are helped by the Statmte of Jeofniles, what not, 
pag-38-pl. 10.Pag-478-pl-7-Pag-49-p1-9-6 16-pag.90.pl. 1.pa. 
109.pl.157-pag-126.pl.16-pag-159.pl.89.pag. LIEIE: 
How the Statmte of Jeafailes ſhall be interpret ed, pag: 48.pl.5. 
Impriſonment. By what warrant one ſhall be ſaid to be committed by, 
what net,pag.133-pl.31- 
Inqueſt. What Inqueſt is good, what net, pay. 172,173.pl.105: | 
inns What Afts of an Infant ſhall bind bim , and what net,pag. 168, 
p].99.pag.169.pl.9 . | | 
gg Who ſhall be an Incumbent in a Church, who not,pag, 162. 
c. pl.97. 
es How 4 Proviſo ſhall be interpreted , pag. 116,117. 
pl. 16. . 
Inditment. What 5s a good Indiftment, and what not,pag. 13 2.p1.29. 
lis .162.pl. 95. 
nf yaa I hat is a good Inftitation to a church, what not, pag,146. 
P1.64. 
Intereſt, /Fhat ſhall makg an intereſt in Land, what not, 9.pl.17, 
Who have an intereſt in Land, aud = = $.pl.9, Aa ahh 
Intendment, How Intendysents (hall be a to mere, pag, 70,pl.13, 
Jointenanes, Who ſhall be Joimtenamt s, who Tenant 5 in common,pag.28, 
pl.2.pag.29.pl.2.pag.141.pl.53. 
4 D) Jonture 
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The Table, 


ſointure, Where a woman may refuſe her Jointure, where net, pag $4, 
85. p1.6 
J Tio por Ifdſucs, What [hall be a good iſſne,what netypag.39.p1.16. 
Where an i([ſne ought to be tried, where 1:0t,pag,61 .p1.19, 
How iſſues eught to be levied,pag,140.p1.50. 
Jury, Who 5 a ſufficient Jurer, and who not, pag.136,137. p1.39. 
Judgement, Hew a Judgement ought to he emred, pag, q1,pl.,18,pag.42; 
pl.2.pag.64.P.3. Eos : 
Where Judgement ſhall be for the Plaintif, where for the Defendant pag } 
73.P1.19. , 
What Judgement is good, what met, pag,119,pl,4,pag.162,pl,95, 
How 4 _ onght to be avoided,pag.128.pl.20, 
lurisdition, Where the temporal! court hath Inrisdiftion, where yas , 
Pag,149,150.Pl.75. I 
| ev pt ſhall preſent by Lapſe,who not,pag,78,pl.1o7.pag.$3,84. 
pl.4.pa.96,pl.9. 

Leaſe, Where a Leaſe ſhall be.determined , and where not, pag,71.pl.16} 
ag.179,pl.112, : 
What Leaſes are good, what not, pa, 20,pl,7.pa.138.pl.44.pais 4155 

pl.82.pag.157.158.pl.86,pag.162.&c pl.97.pa.171-pl,102-pag.173s 
P..106-Pag-186.pl.130, 
Levy, What is 4 good Levy, what net, pag.t40.pl.50. 
Liberate. Where 4 Liberare ſhall iſſne forth,where not,pa.119,pl.5. 
Licence, What is a good Licence to do a thing, what not,pag.163.pl,97. 
166-pl.97. To 
Livery and ſeilin, How 4 Livery and ſceifnmuſt be defeated, pag.178. 
L1tr, | 
What Livery and ſciſn is good, what not,pag 1.pl.q4,pag.13.,pl.13. 
Limitation, Where oze ſhall rake Lands by way of Limination, where 
I AP3B-13.4ot 35-Pl.33.pag.i52,153,154.P1.80. 


What werds make a Limitation, what et,pag.179 pln, 
M 


Maintenance, What ſhall be ſaid Maintenance, what rot,pag. 101,10, ' 

| P!.6.pag.v 3.pl.1.pag.118.pl.120, 

W here an Aftion for maintenance muſt be brought where not P4.113.Þ1.1, 

Melius inquirendum, Fer what cane 4 melins ing airendum iſueth fort h, 
pag.2.pl,14, 

Mean profits, Where.sne ſhall anſwer the mean profits, and where net, 
pag.18,119.pl.2. 

Mcmber, What is a member 6 


Milnameing. W/ yo f 4 thing, what rot9pag o51c6,pl.to- 
Miſnameing, ar Miſmuwameng ſhall hart what net,pa.t20,421,122, 


T3 
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lonſtzans de droit, Where one 5s frat tows ) 
rot, pag.,125,Þ1.13, 


| 
fon/trans de aroit , where 


Murder 


The Table. 
Murder, What ſhall be accounted mY what not,pag.to7.plito, 


Notice, Where Notice ought to be given of athing to be done, and where nor : 
28.34.Pl10.pa.139,140-Pl.49.pa14r.pl.52.pagi4s, pl.64.pagrgy P1.67, 

Whar ſhall be 4 good None , what not,pag.147.p1.67. 

Nonſuitr, Who may be Nonſuit, who net,pag.55.pl.3 

Nonrelidency, What is Nonreſidency, _ »ot,pag.169,170,pltoo, 


Obligation, YVYhat Obligation is good, and what is not,pag.s6 1.P1.30.pag,s 4. 
p!,6,pag.66-pl.9.pag.1864187,pl.132,paga89.pl137. 

Occupancie, Where there ſhall be an eccapancy,where not pag.157.158.p1.86. 

Office, How Offices ſhall be taken to inure in the caſe of the King, and how is 
the caſe of a Common perſon,pag,20,pl.1 4.Pag.21pltgs & 15, 

What Offices may be ſeld, what not, pag 1$0.pl.n13, 

Ordinary, When the Ordinary ſhall be a diſturber, whon not,pag35,pl.ro, 

Oycr ofa Deed, Where one ſhall __ Oyer of a Deed,where not,pa, 150.pl,76, 


| Bauman hy et of lands 15 good,what notypa.18.p1.2.pa.156:pl.10. 

Payment. What no be agood Payment, what not, pa.73. pl.20.pa.135.pl. 
33.pag.176.&c.pl.111.pag.186.pl.132. $3 | 

Where one may plead payment 11 4 diſthareef 4 debt where not,pa.7 347 4.p1.22. 

How paywent ſhall be made where nz time 5s expreſſed, pag.1 16.9). 11. 

Where rent ts to be payd,pag.124.pl.9. 

Patron and Patronage. By what aits a Patronare is gained and continued, pag, 
104.p1.9. | 

ble How the Kings pardon ſhall be conſtrued, pag.114,115-pl.7.' 

Parſon. Where a tan ſhall be Parſon of a Church,where not,pa. 162; &c. pl. 97, 

Perjury. For what Perjury a bill inthe Star-chamber did lie, for what not,pag. 
51.P1.13- 

What hat e accounted Perinry, what not, pag. 189.pl. 40. 

Petition. How 4 Petition for lands to the King muſt be framed,pag.: 10.pl. 12. 

Peremptory. Y YVhat things ſhall. be peremptory, what not, pag.90.pl. 1. 

Performance. What is # good performance of a thing what yor,pag.156.pl.$4. 

Penalty, Whois liable to the penalty of a Statute,and who not,pag. 1 45.p1. 62. 

Plea, How one e#ght to plead to cn attion,pag.57.pl.12.pag.”  e{ ane 

|. 12.pag.127.P1.18. 

Where one may plead a Recard fpecially,pag.104.pl.9, © | 

Plea. Whar ſhall be @ good Plea, what not, pag. 2. pl.s. pag:35,36.pl.10.pag- 
43-pl-21.pag.50.pl.11-pag.52-pl. r.pag.5 -453-pl-2:pag 4.5:P -9-pag-35-pl- 
10.PAa.36.Pag.73e- pl.20.pl. 22. pa-93-pl. 22: pag-$1.pl.20,21, pag.$8.pl. 13. 
Pag.97.pl.13. pag-102,103-pl.8 MIA A oty pars 1b 2. 
Pag. os, p1. 38. pag. 142vyphlyo.pag:r95-P1.83. pag.155.pl.84. pag. 158, 
159.pl.$8.pag:159.p2yo.pag.167.-pl.6 6.pg-174.pl.107.pag.189 pl.135. 

By what a Plea (hall be tried, pag.$0.pl.11. ' 

Place. Where the place where a thing was dove muſt be ſhewed, and where noty 


Pag.54-pl.5.pag.89,90.pl. 19. (Dd 2) Plu- 


#, 
% 


* ” 
#7 W605 - 69 eas s ES od 


The Table. 


Plurality. here plurality of livings iy good, where not, 162,&c.pl. 97. 

Poſſeſſion. Who hath the poſſeſſion of goods, who not,pag.67.pl.10:pag,s8 2.p1.is. 

I here oxe ſhall be ſaid to be 111 peſſeſ/ion of lands, where mot, pag.108.pl.13. 

Poſle comitatus. V/ here the Sherif may have a Poſic comitatus ts execute 4 
PVrit,pag.79-pl-14. ZN 

Pound. YVhere a Diſtreſs is to be Imponunded, and where not,pa. 100,101.pl.5. 

Prohibition. //here a Prohibition to the Spirituall Court deth lye, and where 
»ot, pag.58.pl.15.pag. 1r3.pl.2.pag-113-pl.5. pag-127-pl18.pag.141: pl, 
5 4.Pag+ 149>150.p1.75.pag.161.pl.93. | 

Pizxcipe. Againſt what Tenant aPrecipe yer, aga! ſt what not,pag.s 2.pl.247 

Predecefſor and Succeilor. VVhat atts of the Preaecefſer ſhall bind the Succe)- 
ſor, aud what not, pag.8.pl.11. 

Preſcription. What Preſeription is goed, and what net, pag. 38.pl.1 3-Pag-73. 
pl.21.pag.108.pl.13.pa.117,1 IE SR SEIERISISIS pa .180.ph 113. 

Proceſs. 7s whons Froceſs mmſt be diretied, to whom not,pag.q2.pl.19. 

Priority. V Vhere Priority ſhall be preferred, pag.7-pl.11. 

Provito. VYhat a Proviſe is, pag.18.pl.14.pag. 20.pl.14. 

How a proviſo ſhall be interpreted, pag, 116, 117. pl-14-pag-132,131,132.pl, 
27.Pag-163-pl.97. 

VVhat is a good proviſo, what not, pag.174-pl.106. 

Privilege. V/here privilege of Court lies, pag.33,34-pl.8. 

Preſentation. p Vho ſhall preſent by lapſe, who not,pag.78.pl.10.pag.$3,84.pl. 
4-Pag-86.p1.9. 

Phat preſentation is good, what net,pag. 104,105. pl.9.pag.162,&c,pl 97. 

Prerogative. Prerogative what it 15, and why due tothe King,pag.17.pl.24. 
Page 19-Pl.14-pag.22.pl.14. 


FF here the King ſhall have his prerogative, where not, pag.$3,84-pl.4.pag.$6. 
pl. 9-pag- I pts | 
a 


Property. /Vho hath a property in goods, who not,pa.72.pl. 18.pag. 184. pl.123. 
By what atts the property of things may be altered,by what not,pag.79,80.pl15. 
Preſidents. Of what validity prefidents are, pag. 112-p1.18. 

Privity. VVhere there ſhall be ſaid to be privity, and where wot pag. 120.pl.6. 


Proclamations. How proclamation #por: 4 junmons ought to bemade,pa.12$,129. 
C 22. | 


Profits of lands or other things. YVho ſhall have the profits of lands, who 
not. Pag.1433144-pl.60.pag.145.pl.60.pag.158.pl.136. 

Prcincipall and Accefſory. Y YVhere one (hall be Acceſſory, where not, pag, 147. 
pl 67.pag-185.pl.27. | 

Purchaſc. Y/here one ſhall takg by purchaſe, where net, pag. 1 39.pl.47* 

VIhas 354 good name of purchaſe, what not pag.189.pl.139. 

Publication, Y/hat is a goed publication of aVVitl what rot, pIg.150, 151. 
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- - Tlie Table. , 


Ualification. YVbo way Qualific 4 parſon to hold two livings, and what 
ſhall be a good Qualification, _ what net, pag.162,&c.pl. 97. 


7 Eſceit. YVY here the Texant ſhall be received, where not, pag.60.pl.17.pa. 

R 65.pl-11-pag-87.P .12 | 

Viho may _ _ of land, who not,pag.60.pl.17. pag-75- Pl.3.pag.108. pl. 
14.Pag-145-Pl.65. | 

LEE What ſhall be a good Reſervation, and what wt, pag.63.p1.23. 
pag.75-P1-3- 5g 

Requeſt, Where a Requeſt to doe a thing is neceſſary, where not, pag.63.pl. 1; 
pag.117-Pl.14- 

Redifſeilin. Where a Redi ſſeriſin lies, where nat, pag. 62.pl.3.pag.76.pl.7. 

Recitall. V/hat Miſ-recitall, and Now recitall is helped p the Statute, and 
what not,pag.23.pl.2.pag.24.pl.2.pag.172,&c.pl.1og. 

Recompence. What a Recompence invalue is, pag.28:p1.8. 

Recovery. What intereft im land a recovery ſhall bind, and what not, pag.6-pl. 
11.pag.7.pl.11.pag.26.pl.7. pag. 27.pl.7.pag.102.pl.7. 

How a Recovery differs in its operation from a Fine, pag. 12.pl.12. 

Who ſhall be bownd by a Recovery,who not,pa.$6.p1.8.pa.105.pl.9.pa.1$i.pl 116. 

Relation. To what time the inrolment of aDeed ſhall relate,pag. 18.pl.14. 

To what time induttion into a living relates, pag. 162,&c. pl. g7. | 

How things done ſhall relate,pag.167.pl.66. | 

How words ſhall relate,pag.173.pl.1o5. 

Remainder, What Rema:nder is chargeable with a rent what net,pag.5.pl.11. 

What afts ſhall inure to one in Remainder,pag.95 pl. 9. 

By what atts a Remainder is deſtroyed, by what not, pag.102.pl.7. - 

What is a dry Remainder, and why ſo called, pag. 119.pl.5. | 

Rent. What is a good Rent -charge,and what net,pag.$.pl.11.-pag.13,14-pl.1o. 

Where Rents are ord, and where intire,pag.16.pl. 14. 

A rent ſeck why ſo called, pag: 27.pl.14. 

Where rent ſhall be apportioned, where net,pag.29.p1.3- 

By what words 4 Rent ſhall paſs by, what nor,pag.35.pl.9. 

Replication, What ſhall be a good Replication,what not, pag.154.pl.$9. 

Retorn. What retorn of the Sherif is good, what not,pag1.pl.2. pag.97.pl.16, 
pag,111,pl.17.pag-128,129.pl.22.pag.1$5.pl.26, 

Refuſal). Where one may refnſe 4 thing, where not,pag-84-p1.6-pag108.pl.1z” 

What ſhall be a good Refuſall of a thing, what net,pag.$4,85.-pl 6 

Reverſion. Where a Rever fron will aſe where wr anda 4 

Revocation, What ſhall be a good Revenge will, what not,pag.32.pl7.. 

ag.22.pl.7.pag.93.pl.6.pag.109,110,111.PpL16. 
"Ras of | 4 "$6 - _— _ be ame ha 19 not, pag.78,79-pl.12.pag. 


124 pl.10.pag.133-Pl 32-Pagel 36.p1.36.pag-151,4r52-pl.78. | 
Vy here a Ron may be removed out of one Conrt into another, and wheren ot, 


pag.151,152.pl.7S. . 


= 
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' | The Table, 


Remitter. hat (hall be a Rewmitter, what met, pag.92,93+pl.5. 

elratton., To = things one way be reftored npon reverſall of an tlaw- 
ry, to what not,pag.10 33104-P1.9. 

Releaſe. What is 4 good Releaſe,what mat, pag.112.pl.19.pag.141.pl.54.pag. 
166.&c.p1.66. 

Reviver, By what Afts athing may be revived by, what not,pag.125 pl ws 

Robbery. For what Robbery an Attion lies againſt the Hundred, and for what 
»t,pa.60,61.pl.18.pa.55-pl.9.pa.56:pl10. pa 24-pl 3-Pa.76.pl.14.pa.$6. 
pl.11, 

What is 4 Robbery,what net,pag. 6. _ 


Ati:fation, What is 4 good ſati;fation of a debt, and what n ot,pag.57.pl. 
14.pPag.80,pl.t7. 

Sale. What Sale of thirgs is good, what notypag,.1 40.pl.50,pag.r73,&c.pl.ros, 
pag.18o,pl.rr 3, 

Scire tacias, Where a Scire facias lies. where not, pag.a4345.P1.25 -Pag+55.pl, 
8.pag.t70,plio, | | 

$ciſmatick, Who is a Sciſmatick,, who net, pag.35.pl.1o.pag.36. : 

Scandalum magnatum, For what words 4 ſcandalum mgnat um lies for whit 
»t,pag.it5.pl.to, 

Sciiure, Where one may ſeiſe athing, where not ,pag.o7.pl.14.pag.189.pl.138. 

Services, Where Services are du: where not, pag,119.pl.5, _ 

Sherif, The powr of the Sherif in execnting writs,pag.79.pl.r4. 

Soak, What a ſoak is, and how it is created, pag.rt05,106.pl.to, 

Statute, To what forces the Statute of 8 Hen, 6, doth extend, pag.4q2, pl.1s. 

What 15 a good Statute Merchant, &c, what net, pag. 189 pl.137. 

Steward, What ſteward of Courts canner hold Courts alone, pag,2.p1.4. | 

Summons. What ſummons js good, what yet,pag,o1,pl.19.pagt28,129. p1.23. 

Surpluſage, What ſurpluſages do hnrt, what not,pag.11,pl.14, 

W hat ſhall be ſaid a ſmrpluſage, what not, pag.q1.pl.18.pag.168.p1l.98. 

Surrender, What is a geod | Soliexe of Leaſe for years,what net ,pa.a7.pl.3. 

What is a geod ſurrender of a copiheld, what not,Pag.,95,96,p1.9, 

Suſpenſion, By what atts a rent or other thing is ſnſpended, by what not, pag, 
19.pl.14.8&1.pag,50,81.pl.18.pag.89.pl.1s.pag.114.p1.6. 

gg mms What #5 4 7 ant” hv , what not, pag.96.pl.ro,pag.146,p1.64. 

ag.185.pl.25. | 

Where a ſperſedeas is grantable, where net,pag.180,pl.r15. 

Survivor, Where rs, and where there is no ſu1vivorſhip, pag.29.pl.4.pag.14%, 
149.P1.72,p1g.183,pl.12r pag.t56.pl.130., 

What thing may ſurvive, what not pag .2.p1.4.pag.ii2.p1.19. 

Suit, Of what force Atts done hanging a ſuit are, and of what not,pa. 104ep1.9. 


| \Ail.Where an eſtate tail cannot be diſcontirmed, pa,g.p).1% ,pato,n,pl.t1 
V'Vhat words create an Eſtate tail, w » PA.9.P1.12,PA, Pa. 


hat not pag \ 3 44135.P1.33« 
Tender, VVhat is a good Tender of 4 thins, what »t,pag 98.pl.17.pag.124. 
pl-9.pag.177.pl.111. VVhere 


The Table; 

VVhere a tender is requifite, where not,pag137.pl.41.pag 142 pl.cc. 

Tenant, VVhat Atts « Tenant at will —_—-  —_ 9” 

VVho are Tenants in Conmon and who jo intenauts, pag 58,pl.1 3.pag.$6,pl.1q? 
pag.183.pl.121. | 

VVho may be a tenant to a precipe, who notypag, $2,pl.24, 

Whe is Tenant in fee or for life pag,183,pl.121. 

Title, What ſhall be 4 good title to land, what net pa.6o.pl.17.pa.65,66. p.7. 

Who ought to make 4 t13le, who net, pag. 65,.p1.6.pag.65.pl.u. 

How one ought to make a title, pag.133.p1.30, 

Where afine ſhall bind a title to land, where not,pag.17t.172.pl.103, 

Triall, Where 4 triall ought to be, and where not,pag.61-plag.pag.1 8.pl.1, 
pag.180.pl.113. 

What trialls = helped by the Statute of Jeofailes, and what not,pag.2$.pl,r. 

ag.47-pl.5. 

W yr triable by the ſpirituall Court what net,pag.36.pl.10: 

VVhat triall ought to be by the Conntryl, what not, pa-67.pl.12. 

Hop a challenge to 4 Inror ſhall be tried, pag 91.pl. 2. 

Where there may be 4 new trial, where not, pag.136-pl-37- 

VVhat triall is good ,what not,pag.163,pl.97. 

Traverſe. What ſhall bee a'good Traverſe, what not, pag 62.pl.21-pag.31-pl. 
5-Pa-45-Pl.4.8& 26.pa. 47. pl.3.pa.67.pl:11.pa-96.pl-10.pa.103-pl.s. 

Treſpaſs. What is 4 good plea in bar to an Atition of Treſpaſs, pa 43-pl.22. 

For what an Attion of Treſpaſs lies for, what not, pag. 66,67-pl.10.-pag.90.pl. 
19.pag.152.pl.79.pag.188.pl.136. 

VVhere an Ailion of Treſpaſs vi &armis lies, where notypa.72.pl.17.P4.7 2. 

pl.18.pag.77,783.p1.9.pag.144-pl.60.pag-142.pl.79.pag-176.pl.110. 

Truft. VVhere one is batind to take notice of. 4 truſt, where nat,pa.1 47.p1-67. 

Trover and converſion, VV here 4 Trover and comverſ on lies, where not, Pa. 
89.90.pl.10.pag.152.pl.79.pag-155.pl.83- 

What is Por 6 yrarh - ya - 152.pl.79. 

Time. What ſhall be accompted atime convenient to do 4 thing , and what 
net,pag.76,77.p1.8. 

Tithes. Of what things tithes ſha/l be paid,of what not,pag.127.pl.18.pa.145: 
p1.6i.pa-147.pl.66.pag.161.pl.93. 

VVhat ſhall be a good "I of tithing, what net gyag.r 47.p1l.66- 

VVhat tithes the Pa-ſon ſhall bave, and what the Vicar,p1.149,159-Pl-75: 

V 


Valne, What ſhall be ſaid to be the Value of lands,pag.66.p1.8$. | 

Variance. VVhat is a materiall variance from 4 th.ug recited, and what net,pa. 
121,122.pl.7,p2.149.pl.51.pag.173.pl.105. -$4 

Venuz. V/hence the Venue ſhall come, whence nit,pag.37,38.pli2.pa.$$.pl.1z, 
P2.114.,pl.4.va.158.p1.87. 

VVhere 2 n:zw Fenire is to be awarded, where nat, a.33.pl.r2.pa.136,p'.37. ., 

VVhat Venire facias is go2d what not,pag.1s - ol 133» 

Verdict. VVhere the Firs 1ay find a ſpecial verdiit, pag.2 4; pl.2* © 

V Voat 4 verif] is,pag. 49.9. VV res. . 


The Table. 


Wh is a geoterdift,o what not,pa.7 2,73 pl.19.Pt-93.P1.4-PtnjGL.p.9:. 

Wt Verdift finds for the plaintifywhat for the defendant,pag.165,"18t pl.92. 

Veiting. How a thing Veſted lawfullyymſt be deveſted,pag. 6. pl.11. 4 

What ſhall be a goed Veſting, what rot,pag.95.pl 9 pag.184-pl.123. 

View. VVhat (hall be pat im view in an Aſſiſe, what mt,pag.7.pl.11. 

Ihere the View ſhall not be granted, pag. 44.pl-23- | 

Voucher. What ſhak be a good Voncher to warranty, what mt,pag.76.pl.s. 

Lic. hat ſhall be a good Inuitation of Uſes, and what not, and how they ſhall in- 
ure,pag.12,13 14,15.Pl.13..pag-67263,69,70.pl-13-pag.$2.pl.23.pag.147, 
p1.57.pag-174.pl.105. 

1ho may Imsit a Uſe, who not, pag. 65,68,69,70.pl.13. 

What allſe is, pag.68.pl.13-pag-69.pl-13. 

Omt of what attſe ariſerh, pag.68.pl. 13. | . 

Uſury. What 35 an Uſurious contratt, what not, pag. 128.pl.28. 

Liary. Where an Htlary i eeronrons, where not,pag. 97.pl.16.pag.103,104.-pl, 
9.pag.148.pl.70. 1&2 

What thirgs are forfeited 6yWlary, what mt,pa.103,104-pl.9-pa.189.pl.136 

W 


; Aſt. Where a» Aftion of Waſt lies , where not,pag.63.p1.23-pag-1-pl.1. 
pag. 31-pl.5.pag.72.pl.17.pag.157.pl.86.pag.108.pl. 114- 

ho may puniſh Waft, who not, pag.7.pl.11. 

Wager ot Law. How Wager of Law way be avoided,pag.51.pl.13, 

Where one may wage his Law,and where not, pag.65.p1.5.pag-75,76-Pl-4-page 
80.pl.17. 

Gn What entry of a Warravt of Attorney is good,what not,payg.91.p1-3- 

Waiver. V/here one may waive a thing, and where not,axd howgpa.135-pl-33- 

Ward. here one ſhall be inV/ard, where not,pag.1 49-pl.73. | 

VVilland Teftament. YYhere a Vil! may be good in part oxely, pag.33-pl.7- 

VV hat is 4 good publication of aVVill, what not, pag.150,151.pl.-77. 

How a denbtfnll Vil ſhall be conſtrued, pag. 100.pl. 3, 4 pag-109.pl.15.pag- 
I10.pl.15.pag.182,183.pl-121. Ki. 

V'Vhat VVll ts good, what not, pag 109.pl.15.pag.1504151.pl.77. 

V Vhere lands ſhall paſs by a Vil, where not, pag. 150,151. mYk 

Words. For what V Veords aw Aftion nyon the caſe lies, for what not,pag.48.pl: 
7-pag-84-pl.5-pag.85.pl.7. pag. 115.pl. 10. pag.11 9-Pl-3-Pag, 125.pl.12. 
pa.126 pl.17. pag. 128. pl.21.pag.130.pl.16.pa-132.p .28.pag.135-pl.34 
Pa. 137.pl. 42-pag.138.pl.43.pag-143-pl.58 pag-172.pl.104. 

How words are to be conſtrued, pag.98.pl.3.pa.1$5-p1.27.pa. 186.pl.i37. 

VVrit. VVhat ſhall abate a VVrit,what not, pag. 77,78.pl.9.pag. 46. pl.2.pag. 
Pn 22-p).4.pag-26-plro gay, 87. pl. 12.pag.9 IC bag-r06, 
107.pl.11.pag.126.p Tonk ph yt ai gee 4 wi I1. 

Vi/here a V Vrit ſhall be abated in all, and where in part only, pag.80.pl.16.pag. 
85,86.pl.7.pag.87.pl.12. | 


Vhere aVPrit is well executed, where not PAag. 1 4.2, 1.5 

7 : » Pa2-142eP1,58.pag.185.91.26. 
VTVhere one muſt mainam his VYrit, where he need ns 8 ol ? 
When aV Vrit 15 depending, when not.pa 104.pl. 9. ; 
Fl N I S. 
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